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VE MQT KHUYNH HUONG MOI TRONG TRANH CHAP TRONG TAL:
TRANH CHAP LIEN QUAN PEN TAI SAN MA HOA VA MQT SO NHAN XET VE
VIEC HOAN THIEN KHUNG KHO PHAP LUAT

DAN DE

Xua nay, tranh chap toa an hay trong tai thuong tap trung vao cac loai tranh chép lién quan dén cac
loai tai san truyén thong nhu bat dong san, dong san (vat hiru hinh) va quyén s& hitu tri tué. Hién
c6 mot loai tai san méi dang ndi 1én va du doan sé& 1a tién dé cua mot loai tranh chép moi dugce giai
quyét phan 16n qua co ché trong tai. D6 13 tai san 4o (virtual assets) hay con goi véi tén méi hon 1a
tai san ma hoda (cryptoassets).

CAc LoA1 TAI SAN MA HOA CHINH TRONG THUC TE HIEN NAY

Hién tai, cac loai “tai san 40”/’tai san ma hoéa” rat da dang va phac tap, nd khong con chi 1 vat
pham, bao béi trong cdc tro choi tryc tuyén nhap vai (MMORPGsS) hdi cudi thé ky 20. Tai san 4o
pho bién hién nay co I€ la cac loai “tién ma hoa” (cryptocurrency). Pong tién ma hoa dau tién duoc
gidi thiéu 1a dong Bitcoin vao ndm 2009. Hién thi so loai tlen mé hoa nhleu dén muc kho thé liét
ké hét vi kha nang lam ra mot dong tién mai dya trén ma nguon ma ¢d san 1a khong khé khian gi.

Nhung trudc khi phat hanh tién ma hoa thi doanh nghiép khoi nghiép (startup) cé thé goi von qua
hinh thic chao ban tién ma hoa lan dau ra cong chung (“initial coin offering” hay dwgc goi tat 12
“ICO™). Roi c4c bén lai ¢ thé thoa thuan vai nhau vé mot hop dong mua ban trong tuong lai vé
mot tai san nao d6, vi du nhu tién ma hoa hay ICO. Pay 1a mot san pham tai chinh phai sinh. Khi
thoi diém cac bén xac dinh dén, hiu nhu khong co sy trao ddi thuc vé tai san ma cac bén chi thanh
todn vai nhau khoan chénh Iéch gitra gia vao ngay thoa thuan va gia caa ngay thyc hién (netting).

Gan day phat sinh tai san c¢6 tén  “chirng nhan khong thé thay thé” hay “chtrng nhan duy nhat” (“non-
fungible token” hay duoc goi tat 1a “NFT”). Giéng nhu tién ma hoa, NFT ciing duoc phat trién trén
cdng nghé blockchain, chitng nhan ai d6 1a chu s¢ hiru dich thuc cua mot tai san hinh thanh dudi
dang sé (nhu anh Ky thuat s6, bai tho, doan video clip va vo van cac hinh thai khac mién c6 thé luu
lai dudi dang s6). Mot khi 1a san pham gbc dugc chiing nhan, cac bén nghi 4t han nd s& ¢6 mot gia
tri nao d6. Vay 1a NFT duoc gan véi gia tri, khién ai d6 quan tdm co thé tra tién cho mot san pham
s6 ¢6 gan NFT ching nhan rang minh Ia chi s¢ hitu san pham géc.

Méi nhat c6 18 1a c4c tai san (vi du nhu dat dai, nha mat tién) trong nén tang vii tru 40 (metaverse).
Nguoi choi mua mot 16 dat, khu nha duogc thiét ké bang do hoa trong nén tang roi dugc cap NFT
chung nhan chua so hiru.

Tir goc 1a vat pham ao, dén tién ma hoa, 1CO hay NFT cac tai san trén giao luu vao doi séng dan
su théng qua cac giao dich mua bén, ting cho, trao doi, gop vén, thé chap dé vay vén hay giao dich
phéi sinh da trén tai san ma hoa gdc v.v. Viéc mua ban céc tai san trén thuong duoc thyc hién qua
cac san giao dich chuyén biét. Chuyén gi s& xay ra néu cd tranh chap?
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MOT TRANH CHAP THUC TE VA CAC VAN DE PHAP LY PHAT SINH

Hién gi6i hoc thuat, dau tu va ca cac co quan 1ap phap va quan ly nhiéu noi trén thé gioi dang quan
tam dén vu tranh chip gitra mot san glao dich tién ma hoa va cac san pham tai chinh khac, ké ca
san pham phai sinh, tam goi 1a san B.! va hon 700 nha dau tu ¢4 nhan.

San B. 1 san giao dich tién ma hoa lon nhat voi gia tri giao dich hang ngay Xap xi 100 ty USD. Vao
ngay 19/5/2021 dong Bitcoin mat hon 30% gia tri, con dong Ethereum mat hon 45% gia tri. Vao
hdi 20:30 (gio Viét Nam) cung ngay, san B. ngung toan bd giao dich cho den 22:00.% Tai thoi diém
san giao dich bi ngung, nhiing ngudi giao dich trén san (traders) khong thé truy cép tai khoan cua
minh hodc thuc hién giao dich. Cac nan nhan sau do6 lién lac véi san, san hoi dap réng da diéu tra
v6i mot s6 khiéu nai va thiy “khong c6 161 ki thuat hay hé théng”. Cubi cing, san d& nghi dén bu
khoang 20% - 30% trén ton that cia mdi nan nhan.® Cac nan nhan khong dong y. Hién c6 mot quy
tai Thuy ST thuc hién viéc tai trg cic nan nhan dé doi lai phan ho 3 mat.* Néu B. khong thoa thuan
dugc viée boi thudng, cac nan nhan sé khai kién B. ra Trung tdm trong tai quéc té Hong Kong
(Hong Kong International Arbitration Centre hay con goi tit 1a “HKIAC”).

O day cac van dé phép 1y bat dau nay sinh.
Chii Thé Bi Kié¢n La Ai?

San B. 1a mot thuc thé khong rd ai 1a chu sé hitu. Trén trang web cua san co Cac Diéu Khoan St
Dung B. (B. Terms of Use) trong d6 dé cap dén khai niém “Cac Bén Van Hanh B.” (B. Operators).

Trén thuc té, c6 18 ngoai trir cac 6ng chi doanh nghiép/san B. ¢o thé biét ngudn gbe va quan hé cua
cac doanh nghiép lién quan, khong ai biét nhirng doanh nghiép nao dang s hiru hay van hanh san
B. Trong qué kht, B. tuyén bd rang minh s& roi viée van hanh tir Nhat (trude dé tir Trung Qudc)
sang Malta, rdi sang Bermuda va Jersey. Hién, nguoi ta biét dugc rang B. da thanh 1ap doanh nghiép
tai Cayman, Seychelles, Singapore, Han Quéc, Uganda, Ireland, Hoa Ky, Anh ciing nhiéu cac quéc
gia khac.® Noi cach khac, gi6i hoc thuat phap 1y nhan dinh t6 hop s& hiru san B. 1a mot “doanh
nghiép vo qudc gia” (stateless company). Vi mot “doanh nghiép vo qubc gia” hay néi cach khéc,
khong ¢ “tru s0” hay “dia diém kinh doanh chinh” dugc ding ky v6i mot qudc gia cu thé vy nan
nhan biét kién ai?®

Pay 1a vu kién trong tai qudc t& dau tién lién quan dén mot thuc thé/doanh nghiép “vé quéc gia.””

1 Pé khach quan va cho muc dich khoa hoc, ngudi viét s& viét tat tén ciia cac bén lién quan trong bai viét nay.

2 Xem, vi duy, https://www.finextra.com/the-anq-regd/249/whats-qoinq-on-with—binance-the—low-down—on—
the-drama-ridden-crypto-exchange. (Truy cap lan cuoi ngay 13/02/2022.)

8 Xem: https://www.nbcnews.com/businessjpersqnal—finance/crvpto—traders—want—pavback—after—Iosinq-
millions-binance-glitches-n1277111. (Truy cap lan cudi ngay 13/02/2022.)

4 Xem: https://binanceclaim.com/. (Truy cap lan cudi ngay 13/02/2022.)

5 Xem: http://arbitrationblog.kluwerarbitration.com/2021/10/13/the-impending-binance-arbitration-a-primer-

on-the-world-of-cryptocurrencies-derivatives-trading-and-decentralised-finance-on-the-blockchain/.  (Truy
cap lan cuoi ngay 13/02/2022.)

6 Trong mot vu an khac khoi kién B. tai Phong thuong mai quéc té (International Chamber of Commerce hay
“ICC”, nguyén don khoi kién 45 bi don dugc coi la c6 lién quan dén B. Xem:
https://www.theblockcrypto.com/post/121865/european-investor-initiates-icc-arbitration-proceedings-
against-binance-seeking-140-million. (Truy cap lan cudi ngay 13/02/2022.)

7 Xem: https://www.finextra.com/newsarticle/38672/liti-capital-to-finance-landmark-case-against-binance.
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Cac Van DPé Phap Ly v6i Phap Luat Ap Dung va HKIAC

Trong Céc Diéu Khoén St Dung B. c6 dé cap dén tranh chép s& duoc giai quyét tai HKIAC theo
phap luat Hong Kong.® Tuy nhién phap luat Hong Kong khong cho phép giao dich cac san pham
phai sinh khong duoc cap phép trén lanh thd ciia minh.® Cac san pham phai sinh (ma cac nan nhén
str dung) cua B. khong duogc cap phép tai Hong Koéng. Thém vao do, B. tuyén bd rang minh khong
thyc hién cac hoat dong/van hanh san giao dich tai Hong Koéng. O day nay sinh van dé vy cac bén
c6 duoc quyén chon lwa phap luat Hong Koéng 1a luat ap dung va HKIAC 1a trung tm trong tai giai
quyét tranh chip (nhu duoc ghi nhan tai Cac Diéu Khoan Sir Dung B.) hay khong?

Céac Piéu Khoan Str Dung B. ciing chira mot diéu khoan trong d6 ngudi st dung/nguoi giao dich
tuyén bd minh tir bé quyén khoi kién tap thé (class action).’® Néu thyc thi diéu khoan nay, mdi nan
nhan s€ phai thuc hién viéc khoi kién cua riéng minh. Tuy nhién, phi trong tai tai HKIAC Ia cao,
wdc ching trung binh khoang 65.000 USD/vu. Viéc mot ca nhan khai kién voi phi trong tai nhu thé
nay 1a didu khong thuc té v6i nhiéu nan nhén.

Cudi cung, Cac Piéu Khoan Str Dung B. quy dinh rang trach nhiém t6i da cua B. cho mdi c4 nhan
1a 12 thang phi dich vu gan nhit ma c4 nhan dé da tra cho B.** Nhu vay, néu theo Cac Diéu Khoan
Str Dung B., B. chi chiu trach nhiém rat thap so véi thiét hai thuc té ctia nhiéu nan nhan tai thoi
diém san B. bj “treo”.

Ngoai ra con mdt s6 cac van dé phap Iy khac nhu chung ctr va viéc thi hanh an trong truong hop
bén yéu cau bugc bi don phai boi hoan cho minh s6 tai san da mat v.v.

Lap Luan Cia Cac Nguyén Pon

V61 mot loat cac kho khan néu trén, néu khoi kién, cac nan nhan s€ phai qua mdt qua trinh kho khan
deé thyc hién quyén yéu cau boi thuong cia minh. Vay cac nan nhan s€ phai vién vao dau dé bao vé
quyén cia minh?

Ho vién dan dén khai niém hay hoc thuyét ‘thoa thuan vo 1y/v6 luong tam” (unconscionable
contract/agreement) trong phap luét hop dong cua cac nudc theo he thong thong luat ma Hong Kong
ciing 4p dung hoc thuyét nay. Cu thé, Piéu 5 Sic 1énh Ve hop dong vo 1y (Unconscionable Contracts
Ordinance) nam 1995 (“Sac lenh”)12 quy dinh ring néu toa an (va trong tai)'® xét thay rang mot
hop dong (hodc mot phan cua hop dong) mua ban hang héa hay cung cép dich vu ma mét bén la
nguoi tiéu dung la vo 1y hay v6 luong néu xet dén hoan canh hop ddng duoc 1ap, toa an (va trong
tai) c6 quyén tir chdi cho thi hanh hop dong hodc mot phan cta hop dong hodc giéi han viée ap

(Truy cap lan cudi ngay 13/02/2022.)

) Section X.2 ciia Cac Piéu Khoan St Dung B.

9 Xem, vi duy, https://www.reuters.com/business/fjnance/honq-konq-watchdoq-savs-binance-not-licensed-selI-
stock-tokens-city-2021-07-16/. (Truy cap lan cudi ngay 13/02/2022.)

10 Section X.3 cuia Cac Piéu Khoan Sir Dung B.

1 Section V.2 Cac Diéu Khoan Sir Dung B.

12 Séc lenh nay co thé tai vé tai day: https://www.elegislation.gov.hk/hk/cap4582xpid=1D_1438403217747_002.
(Truy cap lan cudi ngay 13/02/2022.)

13 Xem Diéu 7 Séc lénh.
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dung hay hiéu chinh phan vo 1y dé tranh hau qua vo 1y (néu cac bén thuc hién hop dong).*

bé xet den mot hop dong co dleu khoan v6 1y hay khong, co quan tai phan Hong Kong phai xét dén
cac yeu td, bén canh cac yéu t6 khac néu tai Diéu 7, khi hop ddng duoc 1ap nhu: (i) vi thé dam phan
hop dong cua cac bén; (ii) lig¢u nguoi tiéu dung co thé hiéu duoc noi dung thoa thuan; (iii) li¢u c6
nhirg manh khoe hay anh hudng, ap luc khong ding din dén nguoi tiéu dung; va (iv) bén cung
cap hang hoa, dich vu tuong ty liéu ¢6 cu xir gidng nhu bén cung cap hang hoa, dich vu bj kién.*

V1 SAO LUuA CHON TRONG TAI?

Vi sao san B. (hay cic bén trong tranh chép loai nay) lya chon co ché giai quyét tranh chép thong
qua trong tai (vi du: HKIAC) ma khong phai tai co quan toa an? Cau tra 10i la co ché giai quyét
tranh chap bang trong tai néi chung va néi riéng cho cac giao dich loai nay ¢ cc uu diém sau:

@ Tinh linh hoat, khong bi go b6 trong phép luat td tung toa an, lya chon trong tai vién;
(b) Thoi gian giai quyét tranh chp thudng nhanh hon;

(©) Tinh bao mat, khong cong khai trong qua trinh t6 tung va cia phan quyét trong tai; va

14 Piéu 5 Sac lénh. Nguyén vin:

“5.  Relief where contract unconscionable

(@D)] If, with respect to a contract for the sale of goods or supply of services in which one of the parties deals as
consumer, the court finds the contract or any part of the contract to have been unconscionable in the
circumstances relating to the contract at the time it was made, the court may—

@ refuse to enforce the contract;

(b) enforce the remainder of the contract without the unconscionable part;

(©) limit the application of, or revise or alter, any unconscionable part so as to avoid any unconscionable
result.
is for the person claiming that a contract or part of a contract is unconscionable to prove that it is.”
2 It is for the p 1 g that tract or part of tract ble to p that it

15 Piéu 6 Sac lénh. Nguyén van (trich doan):
“6.  Matters to be considered by the court

@ In determining whether a contract or part of a contract was unconscionable in the circumstances relating to the
contract at the time it was made, the court may have regard to (among other things)—

(@) the relative strengths of the bargaining positions of the consumer and the other party;

(b)  whether, as a result of conduct engaged in by the other party, the consumer was required to comply
with conditions that were not reasonably necessary for the protection of the legitimate interests of the
other party;

(c)  whether the consumer was able to understand any documents relating to the supply or possible supply
of the goods or services;

(d)  whether any undue influence or pressure was exerted on, or any unfair tactics were used against, the
consumer or a person acting on behalf of the consumer by the other party or a person acting on behalf
of the other party in relation to the supply or possible supply of the goods or services; and

(e)  the amount for which, and the circumstances under which, the consumer could have acquired identical
or equivalent goods or services from a person other than the other party.”
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(d) Kha ning thi hanh phan quyét trong tai cao hon thong qua Coéng udc New York vé cong
nhan va cho thi hanh phan quyét trong tai nudc ngoai nim 1958 (Convention on the
Recognition and Enforcement of Foreign Arbitral Awards). Viéc thi hanh mét phan quyet
tda &n tai mot québc gia khac ma qudc gia nay khong ky hiép dinh twong trg tu phap vai quc
gia noi ra phan quyét 1a diéu kho khan.

MOT SO Luu Y CHO VIET NAM

Duéi day 1a mot sé luu v ciia ngudi viét cho cac co quan xay dung phap luat va giai quyét tranh
chap tai Viét Nam.

Thi nhit 13 tai san ma hoa/tai san a0 ngdy cang trd nén phd bién va da dang trén binh dién thé gisi
no6i chung ciing nhu & Viét Nam. Mang hinh thirc 1a “tai san” va c6 “giao luu trong doi séng dan
su” nén tai san 4o ciing an chira trong minh nhitng yéu té cia mot tai san thuc ddi véi co quan 1ap
phap va hanh phap. Cu thé, phap luat sé it nhat can diéu chinh céc hanh vi: (i) khoi tao ra tai san;
(il) mua ban, trao doi, tang cho, gop von, thé chip, dé thira ké; (ii) nham 13n, lra ddi, cudng bach
trong giao dich; (iv) xam nhap va lay trom tai san (hack); (v) tron thué; (vi) héi 16; (vii) rira tién hay
tai tro khing bd; (viii) bao vé nguoi tiéu dung; va (ix) nhitng hanh vi va hé qua khac do su phat
trién khdng ngirng caa cac dang tai san 4o véi sy hd tro cua cong nghé?

Thuec tién Viét Nam cho dén nay 1a hoic thang than chinh thicc khong thira nhan mot dang tai san
40 nao d6 1a tai san va dugc phép giao dich tai Viét Nam. Cu thé I tién a0 va vat pham, don vi a0
trong tro choi truc tuyén trén mang.*® Con nhiing tai san khac, hoic quy dinh phép luat ring cac co
quan quan ly can nghién ctru ban hanh'” hoic im lang, khong thira nhan ciing khong bac bo.

Viéc co ban thiéu cac quy dinh (hodc c6 quy dinh nhung chi thuan tdy cim, bt ké giao dich dién
ra trén thyc té) khién Viét Nam kha cham trong van dé quan ly. Mot mat cac bén giao dich ¢ 18
khong duoc phép luat thira nhan va bao vé. Mat khac nha nudc khong thu duoc thué con nhitng bén
lra ¢ao hay trom cip van ct tiép tuc ton tai ma hau nhu khong xur 1y dugc (vi khong duoc coi 14 tai
san theo phap luat).'8

Thur hai, kho khéan va phue tap hon, 1a viéc xay dung, hoan thién phap luat hay giai phap cho nhing
tranh chap ma c6 thé thiy s& Xdy ra ngay cang nhiéu trong tuong lai nhu tranh chap lién quan dén
san giao dich B. néi trén. Cu thé:

@ Phap luat Viét Nam s€ duoc ap dung thé nao dé co thé giup xac dinh chu thé bi kién, vi du
nhu truong hgp cua san giao dich B. khi khong r6 ai 1a cha s¢ hitu san giao dich?

(b)  Liéu cac quy dinh cua Luat Bao vé quyén loi nguoi tiéu dung 2023 da du dé bao vé cac ca
nhan tham gia giao dich?

(© Céc quy dinh vé ching ctr hién hanh s& ap dung ra sao d6i v6i tai san ma hoa? Liéu nhiing
quy dinh chung vé gia tri chting ctr ctia thong diép dién tr néu tai Khoan 2 Piéu 11 Luat

16 Xem Chi thj s6 10/CT-TTg va Diéu 7 Thong tu s6 24/2014/TT-BTTTT cim giao dich tién 4o va vt pham éo,
don vi ao trong tro choi truc tuyén trén mang.

7 Vi du nhu Diém 2(b) caa Chi thi 10, Thu tuéng giao Bo Tai chinh nghién ctru dé xut giai phap quan ly 1CO.

18 Xem thém Ban an s6 223/2023/HS-ST cua Toa an nhan dan TP. H Chi Minh ngay 16/5/2023 vé vu 4n “cuép”
Bitcoin.
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Giao dich dién tir 2023 ¢6 du hodc phu hop di voi cac tai san ma hoa?'® Lam thé nao dé
mot bén ching minh dugc vdi co quan giai quyét tranh chap vé “dd tin cdy cua céach thic
khéi tao” trén nén tang blockchain hay giao dich hoac su co6 xay ra trén san v.v.?

(d) Cudi cung la vi¢c thi hanh phan quyet trén thuc té. Phap luat s& dugce ap dung hay hoan thién
ra sao doi voi loai tai san méi ndy néu bén phai thi hanh néi rang minh d3 quén mat khau
truy cap dé thuc hién viéc hoan tra tai san ma hoa cho bén kia?

Chuing t6i hy vong bai viét trén gilp ich it nhiéu cho ban doc. Xin vui long lién lac véi ching toi
trong treong hop ban cd cau hoi can lam rd thém!

Scientia

19 Khoan 2 Piéu 11 quy dinh rang: “Gia tri dung lam ching cir ciia thong diép dix liéu duoc xdc dinh can cir Vao
do tin cqy cua cach thic khai tao, guri, nhdn hodc luu trik thong diép dir ligu; cach thirc bao dam va duy tri
tinh toan ven cua théng diép dir ligu; cach thire xdc dinh nguoi khéi tqo, gui, nhdn thong diép dir ligu va cac
yéu to phu hop khéc.”

©Scientia Law Firm 6/6



