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VE PHAM VI BOI THUONG THIET HAI HOP PONG: THE NAO LA “TRUC TIEP”?

NHUNG VAN PE CHUNG
Din Dé

Bdi thuong thiét hai 1a mot bién phap ché tait phd bién khi mot bén vi pham nghia vu hop dong.
Nguyén tac chung la thiét hai phai dugc bdi thuong day du nhu thé khdng c6 hanh vi vi pham xay
ra. Tuy nhién, du bén bj vi pham duoc boi thudng day di, bén nay khong duoc 1am giau tir hanh vi
Vi pham cua bén vi pham. Nguyén tac boi thuong thiét hai déy du nay con dugc goi la “lam cho du”
(gap filling), la nguyén tic co ban, 4p dung cho moi hé théng phap luat hop dong I6n trén thé gIOI
Nguyén tac chung vé bdi thuong thiét hai cia Viét Nam ciing theo huéng nay.® Tuy nhién, van dé
1a thé nao 1a “lam cho du” va liéu cac quy dinh cia Bo Luat dan sy 2015 (“BLDS Viét Nam”) va
Luat Thuong mai 2005 (“Luat Thwong mai”) cua Viét Nam da “du” dé giai quyét van dé nay hay
chua?

Bai viét nay phan tich vé su thiéu hut vé ly thuyét caa phap luat hop dong Viét Nam khi giai quyét
van d& pham vi boi thuong thiét hai va gidi thiéu vé hoc thuyét “thiét hai dac biét” (special damages)
Xuat phat tir vy an Hadley kién Baxendale dé Viét Nam cd thé ap dung dé giai quyét van dé vé pham
vi bdi thuong thiét hai néu trén.

Tinh Huéng Gia Pinh

Vi du: Doanh nghiép A ban cho ngudi ndng dan mét con trau dé cay bira. Khdng ngd con tréu dugc
ban lai la con trau 6m. Con trau 6m lay lan bénh cho ca dan trau cia ngudi ndng dan roi ca dan
cuing chét. Vi ca dan trau da chét nén nguoi ndng dan khong thé cay bira thira ruong caa minh. Vi
khong dugc cay bura, vu laa dé ngudi ndng dan mat trang. Vi vu lda mat tring, nguoi nong dan
khanh kiét gia san. Vi khanh kiét gia san nén v nguoi nong dan bé ngudi nong dan con con nguoi
néng dan thi bo hoc vi khéng c6 tlen dong hoc phi. Suy sup, ngudi ndng dan bi tram cam, khong
con sirc lao dong, hang ngay phai uéng thudc.

Cau hoi: Vay trong truong hop trén thi ngudi nong dan duoc quyén yéu cau doanh nghiép A ban
con trau om boi thuong thiét hai bao nhiéu, dén mac nao hay noi cach khac la pham vi dugc boi
thuong dén mic nao theo phap luat Viét Nam?

Quy DPinh Cia Phép Luat Viét Nam Hién Hanh

Pham vi boi thuong thiét hai hop dong caa Viét nam hién co ban dugc quy dinh tai Didu 361, 419

Tiéng Anh 14 “remedy”.

2 Xem, vi du, “[m]uc tiéu cua cong viéc xac dinh thiét hai 1a dat bén bi vi pham & vi tri gin nhat nhu thé nghia
vu hop dong da dugc thyc hién nhu cam két” (“in determining damages, the aim is to put the injured party in
as good a position as he would have if performance had been rendered as promised”) trong ARTHUR L. CORBIN,
CORBIN ON CONTRACTS tai Muc § 992 (West 1964).

3 Diéu 13 Bo Luat dan sy 2015 quy dinh: “Cé nhan, phap nhan c6 quyén dan sy bi xam pham dugc bdi thuong
toan bo thiét hai, trir truong hop cac bén co thoa thuan khac hoac luat co quy dinh khac”;

©Scientia Law Firm 1/7



SCi enti a www.scientia-law.com

BLDS Viét Nam va Diéu 302 Luat Thuong mai.* Cu thé, Piéu 361 BLDS Viét Nam quy dinh:
“Piéu 361. Thiét hai do vi pham nghia vu
1. Thiét hai do vi pham nghia vu bao gom thiét hai vé vat chat va thiét hai vé tinh than.

2. Thiét hai vé vat cbét 1a ton that vat chét thuc té x4c dinh duoc, bao gom ton thé‘g Ve tai
san, chi phi hop 1y dé ngan chan, han ché, khac phuc thiét hai, thu nhap thuc té bi mat hoac
bi giam sut.

3. Thiét hai vé tinh than Ia ton that vé tinh than do bi xam pham dén tinh mang, sirc khoe,
danh du, nhan pham, uy tin va céc loi ich nhan than khac ctia mot chu thé.”

Piéu 419 BLDS Viét Nam quy dinh:
“Piéu 419. Thiét hai dwoc bdi thwong do vi pham hep dong

1. Thiét hai dugc bdi thuong do vi pham nghia vu theo hop dong dugc xac dinh theo quy
dinh tai khoan 2 Diéu nay, Piéu 13 va biéu 360 cua B0 luat nay.

2. Nguoi ¢6 quyén c6 thé yéu cau bdi thudng thiét hai cho loi ich ma 18 ra minh s& dwoc
huong do hop dong mang lai. Ngudi ¢ quyén con cd thé yéu cau ngudi co nghia vu chi tra
chi phi phat sinh do khéng hoan thanh nghia vu hop dong ma khéng triing lap véi mic boi
thudng thiét hai cho loi ich ma hop dong mang lai.

3. Theo yéu Cau ctia ngudi co quyen Toa &n cd thé bude nguoi co nghia vu boi thuong thiét
hai vé tinh than cho nguoi ¢6 quyén. Muc bdi thuong do Toa an quyét dinh can ctr vao noi
dung vu viéc.”

Piéu 302 Luat Thuong mai quy dinh:
“Piéu 302. Boi thuong thiét hai

1. BOi thuong thiét hai 1a viéc bén vi pham boi thuong nhiing ton that do hanh vi vi pham
hop dong gay ra cho bén bi vi pham.

2. Gid tri boi thuong thiét hai bao gom gié tri ton that thuc té, truc tiép ma bén bi vi pham
phai chiu do bén vi pham gay ra va khoan lgi truc tiép ma bén bi vi pham dang 1€ duoc
huong néu khdng c6 hanh vi vi pham” (cac gach chan dé nhan manh).

Vay néu tinh hudng gia dinh ndi trén xay ra, liéu toa 4n hay co quan trong tai Viét Nam s& chap
nhan muc thiét hai dén dau? Co chap nhan toan bo, dén muc cudi cuing tic 1a bdi thuong tién thudc,
cham soc va thiét hai tinh than cho nguoi ndng dan? Néu khong thi s& chap nhan dén muc nao va
ly do vi sao chi chap nhan dén muc d6?

Ngudn Géc Ciia Tiéu Chi “Truc Tiép” Pbi Véi Thiét Hai Pwgc Chap Nhan

Néu &p dung cac quy dinh tai Diéu 361 va 419 BLDS Viét Nam néu trén thi duong nhu moi thiét
hai ctia ngudi ndng dan liét ké trén déu cd thé dugc chap nhan vi céc thiét hai déu la “thiét hai thuc

4 C6 thé xem thém cac Didu 360 BLDS Viét Nam va Didu 304 Luat Thuong mai.
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té€”, d3 va dang xay ra voi ngudi ndng dan. Néu &p dung Diéu 302 Luat Thuong mai, diéu luat nay
chi tiét hon so véi cac didu luat caa BLDS Viét Nam & diém né quy dinh thiét hai hay loi nhuan
phai 13 “tryc tiép”. Vay theo phép luat hop dong Viét Nam, thé nao 1a “truc tiép” va tiéu chi bat
nguén tir dau?

Tiéc la qua trinh xay dung phap luét cua Viét Nam thuong khong ghi lai 1y do vi sao mét quy dinh
hay mot yéu cau cua phap luat lai duoc dua vao vin ban. Yéu cau thiét hai phai “truc tiép” ciing
khdng phai ngoai 18, tac gia khong tim duoc 1y do vi sao ma tiéu chi “truc tiép” dugc dua vao Luat
Thuong mai?

Khi nghién ciru céc hé théng phép luat tiéu biéu, tiéu chi thiét hai (va loi nhuan) phai 1a “tryc tiép”

khong dugc quy dinh tai phap luat hop dong cua cac hé thong d6.®> Tuy nhién, cé kha ning 1a tiéu
chi ¢ tmc tiép” tai Didu 302 Luat Thuong mai c6 hguon goc tir Bo ludt dan sy Phap (“BLDS
Phép”) cu thé 1a Piéu 1231-4.” Tuy nhién, nhu c6 thé thay tai Piéu 1231 BLDS Phap, tiéu chi
“tryc tiép” chi dugc diéu chinh trong mot pham vi hep cua ndi dung bdi thuong thiét hai.®

GI1A1 PHAP cUA BO LUAT DAN SUNHAT BAN VA THAM CHIEU CHO VIET NAM

Trudc hét can nhan manh 12 hé thdng phap luat vé boi thuong thiét hai dan su/thwong mai caa mdi
hé théng cd céch tiép can khac nhau.® Ban than trong ciing mot hé théng (nhu thong luat hay luat
dan su) cling lai c6 nhiing sy khac biét, phan anh nhiing khia canh lich str, van hoa va chinh tri cua
mdi hé thdng. Vi vay, gitra cac he théng va cac qudc gia s& ¢ nhitng quy dinh c6 cach thé hién
khéc biét tinh té. Tuy nhién, vé pham vi bdi thuong thiét hai co ban lai ¢6 nhiing su twong dong
nhat dinh. Trong hé thong phap luat dan s, d6 1a tiéu chi hay thuée do c6 thé “du kién/tién
lieu/thay/biét trudc” (foreseeability). Hé théng thong luat (nhu duoc giai thich dudi day) cling ap
dung ti€u chi twong tu. Trong khi h¢ thong phap luét dan sy duong nhu khong cd nhitng kién giai
rd rang thi hé thdng thong luat co hé théng ly luan bat ngudn tir phan quyét vu an Hadley kién
Baxendale 1am nén tang dé tir d6 xay dung nén cac nguyén tic xac dinh pham vi bdi thuong thiét
hai do vi pham hop dong. B Luat dan sy Nhat Ban (“BLDS Nhat Ban™)!° da du nhap cac nguyén

5 Vi duy, cac nuéc theo hé théng phap luat dan sy (civil law tradition) 1a Dirc va Nhat khong dé cap dén tiéu chi
“tryc tiép”. DS v6i hé thong thdng luat (Anglo-Saxon hay common law tradition), hé thong nay xay dung
khéi niém “remoteness of damages” (tinh xa biét hay khong lién quan cua thiét hai) khi bén vi pham c6 thé du
kién/tién lieu/thay/biét trude (foreseeability) vé thiét hai hay khdng. Khéi niém hay hoc thuyét “remoteness”
nay xuat phat tir vu Hadley ki¢n Baxendale (s& duoc dé cap tai phan sau). Xem thém TREITEL, THE LAW OF
CONTRACT, c4c Muyc tir § 20-098 — 20-113 (14" ed. 2015) trong do6 tac gia dé cap vé noi ham khai niém

“remoteness” khi xac dinh thiét hai theo phap luat hop ddng nuéc Anh. Luu y thém 1a tai séch gido khoa hay
bai nghién ciru nudc ngoai co thé dé cap dén “thiét hai truc tiép” (“direct damages™ hay “general damages”™)
va “thiét hai gian tiép” (“indirect damages™ hay “consequential damages”). Tuy nhién, ddy chi la cach ly giai
dé cho nguoi doc dé hiéu (va s& dan dén tiéu chi “forseeability”) chir ban than cau chit “tryc tiép” (direct)
khong nam trong diéu van cua luat hay phan quyét xay dyng nén nguyén tic.

8 Tén tiéng Phap 1a “Code civil”, c6 hiéu luc tir naim 1804 va dwoc sira d6i, bd sung nhiéu lan.

7 Diéu 1231-4 BLDS Phap hién hanh quy dinh nhu sau: “Trong truong hgp khong thuc hién hgp dong thuc su
la do 16i nghiém trong hozc khéng trung thuc, thiét hai chi bao gom thiét hai la hau qua truc tiép va tuc thoi
cua hanh vi khéng thuc hién [hop dong]” (gach chan dé nhan manh).

8 Xem Diéu 1231 BLDS Phap (tir 1231-1 dén 1231-5) dé biét pham vi boi thuong thiét hai hgp dong theo phép
luat dan su Phap.

9 Vi dy nhu mét thiét hai s& duoc diéu chinh theo phép luat hop ddng hay ngoai hop ddng, cé hay khong su ton
tai cua khai niém “thiét hai mang tinh hau quéa/gian tiép” (consequential damages), “thiét hai do luét dinh”
(statutory damages), “thiét hai dinh truéc” (liquidated damages) v.v.

10 Tén tiéng Nhat 1a “E3%” (Minpd), ¢6 hiéu luc nam 1898 va duoc sira dbi, bd sung nhiéu lan.
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tic nay dé xay dung nén quy dinh vé pham vi béi thuong thiét hai caa minh.
Vu An Hadley ki¢n Baxendale

Vu &n Hadley kién Baxendale c6 tén day du la “Hadley & Anor ki¢n Baxendale & Ors”.** Ong
Hadley va céc cong sy ciia minh sé hitu va diéu hanh mot nha may xay bot & Gloucester, nude Anh.
Trong qua trinh van hanh, truc may xay bi hong. Ong Hadley nho Cong ty W. Joyce & Co. tai
Greenwich lam mét truc méi. Bé 1am truc méi can van chuyén céi truc hong dén W. Joyce & Co.
dé cong ty nay c6 hinh dang, kich c& chuan. Nhan vién cua 6ng Hadley dén cong ty cua 6ng
Baxendale dé nhd van chuyén céi truc hong cho W. Joyce & Co. Nhan vién cua 6ng Hadley (nguyén
don) thong bao vdi dai dién cua bi don Baxendale rang truc can duoc giao ngay. Pap lai, Baxendale
thdng béo rang néu bén 6ng Hadley mang truc dén truc budi trua, ho & giao vao ngay hdm sau.
Truc da dugc giao trudc budi trua ngay hom sau. Tuy nhién, do so sut tir phia Baxendale, viéc
giao truc cho W. Joyce & Co. bi cham tré. Ong Hadley nhan duoc truc méi thay thé mudn hon vai
ngay so véi dy kién. Trong thoi gian cham tré nay, nguyén don khong thé van hanh nha may nén
khoi kién Baxendale yéu cau boi thuong cho sb lgi nhuan bi mat, tinh ra 12 300 Bang Anh. Tai toa
so tham, boi tham doan an dinh muc thiét hai/ton that loi nhuan ma nguyén don phai chiu 1a 50
bang Anh. Bi don Baxendale khang céo, cho rang dng khdng biét phia dng Hadley sé& phai chiu bat
ky thiét hai cu thé nao do giao hang cham.

Toa phuc tham, dudi sy chii toa ciia thim phan Nam tuéc Edward Hallison, da ra phan quyét rang
thiét hai la loi nhuan cd thé duoc huong cua 6ng Hadley khong duoc chap nhan. Lap luan cua thim
phan c6 thé dugc trich dan va phan tich rat gon lai nhu sau:*?

“Thiét hai... phai 12 nhiing thiét hai c6 thé dugc xem xét mot cach cong bang va hop ly, cé
nghia 14 hoac phét sinh mét céch ty nhién, tic 1a theo dién bién binh thuong cua sy viéc va
tir chinh hanh vi vi pham hop ddng, hoic 1a thiét hai duoc cho 1a da duoc ca hai bén du tinh
vao thoi diém ho ky két hop dong nhur 14 két qua c6 thé xay ra caa su vi pham.”

O day, viéc nha may xay ngung hoat dong khong phai 1a hau qua “tw nhién” cua sy cham
tré. Kho c6 thé cé trudng hop mot cong ty van tai dy tinh dugc rang su cham tré trong viéc
giao truc s& khién nha méay ngung hoat dong. “Trong vo sb trudng hop nhimng ngudi cha
nha may gui truc bi hong cho bén thir ba théng qua mot cong ty van tai dudi nhitng hoan
canh binh thuong, nhitng hau qua nhu vay, theo kha nang cao, 1a sé khéng xay ra”.

Bi don da co thé c6 mot truc du phong hoac mua/thué mot céivméi. Viéc ngung hoat dong,
mac du chac chan da dugc nguyén don du tinh, ciing khong thé dugc ca hai bén dy tinh vao
thoi diém giao két hgp dong vai tu cach 1a két qua c6 thé xay ra caa hanh vi vi pham.
Bén bi kién khong dugc thdng béo ring bat ky su cham tré nao cua ho s& khién nha may
ngung hoat dong. Neu ho dugc thong bao dieu nay, ho c6 the da co gang han che trach
nhiém cia minh “va s€ that bat cong néu tudc di thuc té nay cua ho”.

T6m tit lai, noi dung chinh yéu hay céc nguyén tic nén tang caa phan quyét gdm nhimg diém sau:

(@)  Bén bj vi pham duoc bdi thudng cho nhitng thiét hai dugc coi 1a cong bang va hop ly;

1 Hadley & Anor v Baxendale & Ors [1854], co san tai:
https://www.bailii.org/ew/cases/EWHC/Exch/1854/J70.html (truy cap lan cudi ngay 10/8/2024).

12 Puoc tac gia Treitel, cudc chli sb 5 trén, phan tich rit gon tai Muc § 20-099.
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(b) Thiét hai dugc cpi la 96ng bang va hop Iy khi né 1a th,iét hai phat sinh mot cach tu nhién, cé
nghia 1a theo dién bién binh thuong cua sy viéc, xuat phat tir hanh vi vi pham cua bén vi
pham; va

(© Thiét hai ciing dugc coi 1a cdng bang va hop 1y trong truong hop dac bigt vuot qua pham vi
phat sinh tu nhién/thong thuong nai trén khi thict hai nay nam trong du kien hop ly cua ca
hai bén, tai thoi diem ho lap hop dong.

Phén quyét tir vu Hadley kién Baxandale la phan quyét mang tinh lich st cua h¢ thong thong luat.™
NG thiét 1ap nén nhiing tiéu chi hay con goi la phép thur dé co quan giai quyét tranh chip cua hé
théng ndy ap dung giai quyét yéu cau vé pham vi boi thuong thiét hai. Tiéu chi “du kién/tién
Ileu/thay/blet truge” (forseeability) tir phén quyet nay ciing duoc dua vao Diéu 74 Cong uéc Lién Hiép
Quéc vé hop ddng mua ban hang hoa québc té (con goi 1a Cong uéc Vién 1980).%

Viéc Ap Dung ciia Nhat Ban

Déi véi cac nuoc theo hé thdng luat dan su, nudc Phap va Bac khong truc tiép ly giai theo cach
ndy nhung nhitng nuéc nay cling 4p dung phép tha vé “du kién/tién ligu/thiy/biét truéc”
(forseeability).t®

Trong trudng hop Nhat Ban, tai thoi diém soan thao Bo luat dan sy hién hanh, cac nha lam luat
nude ndy di tham khao hon 30 hé thong phap luat cac nudc trén thé giéi. BLDS Nhat Ban cudi
cung dugc soan theo tinh than cia BLDS Puc vi cac hoc gia phap luat Buc tai Nhat lac d6 chiém
wu thé.*® Mic du vay, riéng vé pham vi bdi thudng thiét hai, Nhat lai 4p dung céc tiéu chi tir phén

13 Xem Wayne Barnes tai bai viét “Hadley v. Baxendale and Other Common Law Borrowings from the Civil
Law” (Vu An Hadley Kién Baxandale Va Cac Vay Muon Cua Hé Thong Thong Luat Tir Hé Thong Luat Dan
Su) dang tai Tap chi luat hoc Texas Wesleyan (Texas Wesleyan Law Review) s 11 nam 2005 tai CAc trang tir
627 — 628. Trong bai viét nay, ngoai viéc liét ké tim quan trong ctia phan quyét vu an, tac gia dua ra nhing y
kién tha vi v& nhitng nguyén Iy hay khai niém ma hé théng théng luat da vay muon tir hé thdng phép luat dan
su. Bai viét co san tai: chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://scholarship.law.tamu.edu/cgi/viewcontent.cgi?article
=1286&context=facscholar (truy cap lan cudi ngay 04/9/2024).

14 The United Nations Convention on Contracts for the International Sale of Goods of 1980 (CISG). Viét Nam
la thanh vién ciia Cong wdc ndy tir ngay 01/01/2017 véi bao luu Piéu 96 ciia Cong ude. Didu 74 Cong wdc
Vién quy dinh nhu sau: “Thiét hai do vi pham hop dong ciia mot bén gom mot khoan tién twong duong véi
t6n that, bao gom ca ton thét loi nhuan ma bén kia phai chiu tir hanh vi vi pham. Khoan béi thuong néi trén
khong duoc vuot qua mic ton that ma bén vi pham da tién liéu hoac I& ra phai tién liéu tai thoi diém lap hop
ddng nhu 1a mot hau qua c6 thé xay ra cia hanh vi vi pham, can ctr vao céc sy kién va yéu té ma bén vi pham
tai thoi diém dé da biét hozc I8 ra phai biét” (“[d]amages for breach of contract by one party consist of a sum
equal to the loss, including loss of profit, suffered by the other party as a consequence of the breach. Such
damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of
the conclusion of the contract, in the light of the facts and matters of which he then knew or ought to have
known, as a possible consequence of the breach of contract”).

15 Xem Diéu 1231-3 BLDS Phap va Piéu 254 Bo Luat dan sy Duc (Biirgerliches Gesetzbuch hay viét tit la
“BGB”) (“BLDS Puc”). Xem thém Franco Ferrari tai bai viét “Comparative Ruminations on the
Foreseeability of Damages in Contract Law” (Suy Ngam So Sanh Vé Tinh C6 Thé Tién Liéu Vé Thiét Hai
Trong Phéap Luat Hop Pong) ding tai Tap chi luat hoc Lousiana (Lousiana Law Review) s6 53 nam 1993 thao
luan vé “foreseeability” (tiéu chi hay yéu cau vé kha nang du kién/tién ligu/thay/biét trude vé thiét hai cd thé
xay ra) trong hé thong phap luat hgp dong cac nuéc Phap, Puc va Hoa Ky (cO sin tai: chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?refer
er=&httpsredir=1&article=5449&context=lalrev) (truy cap lan cubi ngay 03/9/2024).

16 Xem H. Timothi Rigks tai bai viét “A Comparison of the Scope of Contract Damages in the United States and
Japan” (So Sanh V& Pham Vi Thiét Hai Hop Dong Gitra Hoa Ky Va Nhat Ban) tai Tap chi luat su quoc té
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quyét cua vu Hadley ki¢n Baxandale noi trén. Trén tinh than nay, cac nha lap phap Nhat da dua vao
BLDS Nhat Ban Diéu 416 quy dinh vé pham vi boi thuong thiét hai véi noi dung nhur sau:t’

“Pham Vi B6i Thuong Thiét Hai

(1) Muc dich cta viéc yéu cau bdi thuong thiét hai do vi pham hop dong 1a dé yéu cau boi
thudng cho nhitng thiét hai thong thudng phat sinh ti hanh vi vi pham.

(2) Trai chu ciing c6 thé yéu cau b01 thuong thiét hai phat sinh tir cac treong hop dac biét
néu bén kia d du kién hoic can phai du Kién trudce truong hop do sé xay ra” (cac gach
chan dé nhin manh).

Diéu 416 néu trén duoc trich dan dé giai quyét cac tranh chap lién quan dén pham vi boi thuong
thiét hai. Co quan giai quyét tranh chap Nhat Ban s& phai xem xét dau 1a “thiét hai thong thuong”
va dau la “thiét hai dac biét”. Tuy nhién, & day s& nay sinh cau hoi vay thi “thiét hai thong thuong”
1a thiét hai gi? Cau tra 11 vé mat Iy thuyét Ia thiét hai thong thudng 1a “thiét hai thong thuong phat
sinh tir hanh vi vi pham cho mét vu viéc mang ban chat nhu vay”.'8

Trén thyc tién, khi &p dung Diéu 416 BLDS Nhat Ban, co quan giai quyét tranh chap tai Nhat Ban
s& can nhac cac khia canh sau:®

(@)

(b)

(©)

Khia canh khach quan: Can xét dén trong cac vu viée twong tu thi thiét hai dién hinh la gi?
Viéc nay dé xac dinh “thiét hai thong thuong”.

Khia canh “c6 thé du kién/tién lidu/thay/biét trudc mot cach hop 1y Theo quy dinh tai Biéu
416 BLDS Nhat Ban d¢ xac dinh thiét hai trong trueong hop dac biét (thiét hai dac biét).

Mbi quan hé nhan qua: Phai ton tai méi quan hé nhan qua rd rang gitra hanh vi vi pham va
thiét hai.?°

17

18

19

20

(International Lawyer) s 1, quyén 12, nam 1978 tai céc trang 109 va 110.
Nguyén vin tiéng Nhat:
“(EEREOREER)

FEHE+ARBEBOFETICHT 2BEREDNFERE. CICI>TRABETAESREOHKEZ
SEAHELEXTDENET D.

2EAHNDEFICEDTELEBETH2TH, AEENEDFERFEFRINETH L EEE
BIEEL. TOREEFRTIENTED?

Xem Hideki Kojima tai bai viét “Comparison of “Lost Profit” for Damage Calculation under Japanese Law
with German and United States Law” (So Sanh Vé “Thiét Hai Bi Mat” Khi Tinh Toan Thiét Hai Theo Phap
Luat Nhat Ban Va Hoa Ky), phat biéu tai Hoi nghi Hoi Luat Gia Bac — Nhat (German Japanese Jurist
Association) ngdy 12/10/2010 tai cac trang 1 va 2). Bai viét c6 sin tai: chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.kojimalaw.jp/wp/wp-
content/uploads/2018/02/110606_Kojima-Esq._Speach-in-Germany-2010.pdf) (truy cap lan cudi ngay
03/9/2024.

Xem thém CATHERINE ELLIOTT & FRANCES QUINN, CONTRACT LAW (7™ ed. 2009) tai cac trang tir 335 — 344
phan tich cac tiéu chi/phép thir tuong tu ciia hé thdng phép luat hop dong nude Anh trong viéc tinh/gici han
muc boi thuong. Cac tiéu chi ndy bao géom “quan hé nhan qua” (“causation”), “tinh xa biét cua hau qua”
(“remoteness” va thudc do “forseeability”) va “nghia vu han ché ton that” (“mitigation™).

Ve ndi dung nay, xem thém hoc thuyét vé ¢ “adequate causation” (quan hé nhan qua thich hop) cua Nhat Ban
vén ¢6 nguon goc tir e trong d6 6 phép kiém chang 1a it nhat hanh vi vi pham 1a nguyén nhan chin gay ra

©Scientia Law Firm 6/7



SCi enti a www.scientia-law.com

(d)  Khia canh vé nghia vu han ché thiét hai cua bén b vi pham: Bén bi vi pham c6 nghia vu han
che ton that xay ra.

Nhu vay, tr¢ lai tinh huéqg gia dinh ban dau, khi xét dén thiét hai cho vu an nay, co quan giai quyét
tranh chap Nhat Ban sé can xét dén cac yeu to nhu:

@ Bénh cua con trau thudng s& mang dén hau qua gi, c6 thé chira chay hay khong? Li¢u bénh
d6 c6 thé khién con trau dwoc mua va ca dan trau chét néu nguoi ndng dan khdng chénh
mang trong viéc chia tri?

(b)  Liéu doanh nghiép A cd the biét (hoac budc phai biét) mot cach hop Iy? rang viéc giao con
trdu bénh s€ mang dén cac hau qua khéac, bén canh chi phi chira tri cho con trau?

(© Mbi quan hé nhan qua giita con trau dm va chi phi diéu tri cho con trau thi rd rang nhung
nhitng hé qua khac thi co rd rang khdng néu nguoi nong dan da co gang chita tri kip thoi?

(d)  Nguoinong dan co thuc hién viéc chira tri, so tan dan trau, thué mudén dan trau khac v.v. dé
han ché thiét hai?

KHUYEN NGH1 CHO VIET NAM

Dua vao nhiing thong tin va phan tich néu trén, tac gia khuyén nghi cac nha lam luat Viét Nam nén
b6 sung mot khoan mai vao BLDS Viét Nam va Luat Thuong mai Vé tiéu chi dé xac dinh pham vi
thiét hai hay con goi la tiéu chi kiém ching pham vi thiét hai. Khoan nay du Kién quy dinh nhu sau:

“Thiét hai tryc tiép bao gom nhiing thiét hai thong thuong phét sinh tir hanh vi vi pham.
Thiét hai ciing c6 thé duoc chap nhan trong nhitng truong hop dac biét khi bén vi pham biét
hodc budc phai biét rang hanh vi vi pham ciia minh c6 thé s& mang dén hau qua nhu vay.
Khi xem xét pham vi thiét hai, can phai xét dén tinh chét cua hanh vi vi pham, méi quan hé
nhan qua rd rang va nghia vu han ché ton that cua bén bi vi pham”.?

Ngoai ra, trong truong hop quy dinh dugc dé xuét néu trén dugc chap nhan, viéc giai thich y nghia
va hau qua cua cac khai ni¢m “thi¢t hai thong thuong” va “thi¢t hai dac bi¢t”/““thiét hai trong tru(yng
hop dic biét” ciing can duoc dua vao sach gido khoa clia cac truong luat dé bao dam viée hiéu 16
va ap dung théng nhat.

Chung tdi hy vong bai viét trén gidp ich it nhiéu cho ban doc. Xin vui long lién lac véi ching toi
trong treong hop ban cd cau hoi can lam rd thém!

Scientia
thiét hai.
2 Tuc la trong hoan canh tuong tu, mot doanh nghiép/nguoi binh thuong khéc sé& biét hodc budc phai biét vé

hau qua nhu vay s& xay ra. Vi du nhu biét con trau bi bénh va bénh nay s& mang lai hau qua nhu thé nao?

2 Dé hiéu rd hon, co quan xdy dung phép luat c6 thé tham khao Bicu 351 B¢ cac quy tac vé phép luat hop dong
(stra d01) (Restatement (Second) of Contracts) nam 1981 ctia Hoa Ky va phan chd giai trong d6 giai thich chi
tiét vé cac khai niém “thiét hai thong thudng” (“general damages™) va “thiét hai dac bi¢t” (“special damages”
hay “consequential damages™) theo phap luat hop ddng Hoa Ky. Luu ¥ 1a Didu 351 nay ciing dugc xay dung
dwa trén nén tang caa phan quyét vu Hadley ki¢n Baxandale.
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