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LO1 THE NGHE NGHIEP LUAT SU

Loi tuyén thé hay loi thé cua luat s hién khdng phai 1a mot nghi thire bat budc trong phap luat luat
su Viét Nam hién tai. DU vay, n6 1a mot truyén thong nghé nghiép 1au doi tai nhidu qudc gia trén
thé giGi. Tai Viét Nam, 10i tuyén thé cua luat su ciing dé tirng ton tai trong cac thoi ky Phép thudc
va chinh quyén mién Nam trude ndm 1975. Trong bdi canh hién nay, 10i tuyén thé cua luat su tai
nhiéu nuoc trén thé gigi khong con cé nhiéu y nghia nhu trude day. Mic di vay, nd van c6 nhitng
gié tri nhat dinh dbi véi céc luat sw hanh nghé. Bai viét nay luoc sir lai i thé luat su va vi tri hién
tai ciia nd trong hoat dong nghé nghiép luat su.*

V1 SA0 CoON NGUOI LAI THE?

Loi thé 12 mot truyén thong tir xa xua ciia loai nguoi. N6 hién dién “tai nhitng bé lac da man dén
dan téc van minh nhat.”? Ban chat cua 10i thé “la viéc kéu goi Chua troi lam chung, tic la [dé
Nguwoi] chii y dén nhitng gi chung ta néi, VA dé la viéc cau xin sw tra thi ciia Nguwoi, hodc tir bé an
hué cia Nguoi, neu nhiing gi chling ta noi la gian dsi hodc nhiing gi ching ta hiza da khong duwoc
thuc hlen 3 Theo chuyén Ngu ngon CO loi thé 1a phuong tién duy nhat ma ngudi pham co thé dat
niém tin.* Nhu vay, 1oi thé vao thoi c6 xua nham dam bao sy tin tuong va gom hai noi dung hay
muc dich: (i) 101 tuyén bd; va (ii) o1 hira. Véi 16 tuyén bd, d6 1a tuyén bd rang mot diéu gi do 1a su
that. Véi loi htra, d6 1a 10i hira s& 1am viéc nao dé trong twong lai.® Tuyén bd vé su that thuong &p
dung cho cac vu tranh chap. Loi hira s& 1am mot viéc gi p dung cho cac thuong gia va nhitng nguoi
nam gitr mot chiic vu hay vi tri trong xa hoi nhu cac vi quan lai hay nhitng ngudi hanh nghé chuyén
nghiép nhu bac si hay luat su.b Mot vi du dé thiy vé loi hira nghé nghiép thoi ¢6 dai 1a “10i thé

1 Viée lugc sir thoi gian cua 16i the luat su trong mot bai viét ngan la chuyén khong thé. Da vay, tac gia c6 gang
diém lai nhitng thoi diém va ndi dung mang dau an cot moc. Be tim hiéu rd hon ve chu dé nay, xin vui long
xem cac tac pham va tac gia duoc trich dan tai bai viét nay.

2 Xem séach “Oaths; Their Origin, Nature, and History” (Loi Thé: Ngudn Géc, Ban Chét va Lich Str) cua téc gia
James Endell Tyler do Nha xuat ban John W. Parker xuat ban nam 1834 tai trang 6 — 7.

Tyler, tldd, trich dan 15i caa tién si Paley “[i]t is the calling upon God to witness, i.e., to take notice of what
we say, AND it is invoking his vengeance, or renouncing his favour, if what we say is false, or what we
promised not performed” tai trang 9.

4 Tyler, tldd, trich dan Potter tai trang 7 vé cau chuyén ngu ngdn: “Horcus, hay vi than caa Loi thé, con trai cua
Eris, nit than Bat hoa... thuat lai cho chlng ta rang, trong thoi dai hoang kim, khi con ngudi tuan tha nghiém
ngat cac luat 1& vé su that va cong 1y thi khong c6 1y do gi dé thé thdt, ciing khong ¢ viéc sir dung 10i thé.
Nhung khi loai nguoi bat dau thoai hda, thoét ra khoi sy don gian nguyén thuay, khi su that va cong ly bi xua
duodi khoi trai dat, khi moi nguoi bat dau lgi dyng hang xom ciia minh béi sy thong dong va lra doi, va khi
khéng con bat ky sy tin tuong nao ddi véi loi ndi cua con ngudi thi dén IGc phai nghi dén phuong tién dé con
nguoi ¢6 thé bao vé minh khoi sy gian 1an va ddi tré ciia nhau. Loi thé da c6 ngudn goc nhur vay!”

5 “Qua tat ca cac giai doan da dang cua xa hoi, tir thoi ky man ro nhit dén thoi ky phat trién cao nhét caa cudc
séng van minh... ngudi ta da ding dén Loi thé nhu mot phuong tién gan giii nhat dé dam bao bang chang chéc
chin va 12 16i cam két chic chin nhit vé viéc thuc hién loi hira” (“Through all the diversified stages of society,
from the lowest barbarism to the highest cultivation of civilised life... recourse has been had to Oaths as
affording the nearest approximation to certainty of evidence, and the surest pledge of the performance of a
promise”), Tyler, tldd, trang 6-7.

6 Xem Tyler, tldd, cac trang 297 — 308.
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Hippocrates” cua nganh y, c6 tir khoang thé ky tht 5 trugc Cong nguyén.
LOI1 THE LUAT SU THOI CO DAl

Lich su ghi lai nghé luét su bét nguff)n tr chau Au, cu thé duéi thoi Hy Lap roi dén La Ma c6 dai.”
Loi thé cua nhitng nguoi bién hd phap 1y thoi ky Hy Lap va La Ma ¢ dai déu chira dung hai cdu
phan no6i dung néu trén. Vi 1y do rang nhitng ngudi bién ho phap 1y tai cac thoi ky nay tham gia vao
cac vu kién tung dé bao vé cac bén, 16i tuyén thé cua hgo phan anh chuc nang cua sy that. Véi tu
cach 1 nhitng nguoi hanh nghé chuyén nghiép, 101 tuyén thé cta ho thé hién cac tiéu chuan tng xir
ctia nghé nghiép. Vi du, nhimg nguoi bién h thoi Hy Lap c¢b dai dugc cho 1a phai tuyén thé rang
minh “dai dién cho sw thdt tran trui, khong cé bat ky sue t6 diém, hinh tiwong hoa mi, hodc phirong
tién mang tinh dm chi nao dé gianh dirgc sy ung ho hay tinh cam cua cac phap quan. 8 Tuong tu
nhu vay, nhitg ngudi bién ho thoi La Ma ¢6 dai phai “trdnh sw xdo quyét va quanh co.”®

Cudi thoi Dé ché La M4, tai thoi Hoang dé Justinian (thé ky tht sdu trong Cong nguyén), luét su
duogc cho 1a phai thyc hién 161 tuyén thé sau:

“Toi sé dam nhi¢m [cong viec] bang toan b quyén han va sirc manh, dé thue hién cho khdch
hang nhitng diéu diing ddn, cong bang va lam moi diéu cé thé trong kha nang cua minh. Tuy
nhién, véi kién thire va ky ndang, [t6i] sé khéng khoi kién véi leong tam xdu khi biét rang vu
kién dwoc giao la khong trung thuc hodc hoan toan vo vong hodc go”‘m cac cdo buoc sai sw
that. Nhung ngay cd khi vu kién da dién ra, néu biét rang vu kién thuéc cdc trieong hop néi
trén, hdy dé t6i rit khoi vu kién, hoan toan tach téi khéi bdt ky nguyén cé [khong ding din]
nao nhw vay.”t°

Sau thoi dé ché La M4, nghé luat su (bién ho vién) tré nén mo nhat hoac co thé dd hoan toan bién
mat tai chau Au. Vao dau thoi ky Trung c6 (thé ky V — XV trong Cong nguyén), viéc kién tung tro
vé cac hinh thic tranh chép tho so, gom sy hién dién ciia cac bén tranh chap ma khong co su trg
gitip ctia cac bién ho vién. Du vay, 10i tuyén thé khong bién mat. N6 van 1a mot phan quan trong
trong qua trinh giai quyét vu tranh chap nhung liic nay, 10i tuyén thé dugc thyc hién boi nhitng bén

7 Xem sach “The Lawyer from Antiquity to Modern Times” (Nghé Luat Su Tir Thoi C6 Dai Dén Thoi Hign
Dai) cua tac gia Roscoe Pound do Nha xuat ban West (West Publising Co.) 4n hanh nam 1953 tai cac trang ti
29 — 58, miéu ta nghé luat su va cac danh xung duéi thoi Hy Lap va La M3 ¢6 dai.

8 Xem bai viét “The Lawyer's Oath: Both Ancient and Modern” (Loi Thé Cua Luat Su: Thoi C6 Pai Va Hién
Pai) cua tac gia Carol Rice Andrews dang tai Tap chi dao dic phéap ly cua Pai hoc tong hop Georgetown
(Georgetown Journal of Legal Ethics) nam 2009 tai cac trang 8 — 9, c6 thé truy cép tai:
https://scholarship.law.ua.edu/fac_articles/35/ (truy cap lan cudi ngay 02/11/2024).

o Xem sach “The Lawyer’s Official Oath and Office” (Loi Tuyén Thé Chinh Thirc Va Cong Viéc Cua Luat Su)
cua tac gia Josiah Henry Benton do Nha xuat ban Boston Book (The Boston Book Company) 4n hanh nim
1909 tai trang 19. Nguyén van: “Aderant in judicio advocati, qui causas litigantium nudo simplicique oratione,
sine ullo verborum circuitu, tractare jubebantur” (cac luat sw hién dién dé giai quyét vu viéc khong [duoc] sir
dung cac manh khoe, [phai] ding ngdn ngir don gian va khéng vong vo).

10 Nguyén van: “Ante omnia autem universi Advocati ila prabeant patrocinia jurgantivus, ut non ultra, quan
litium poscit utilitas in licentiam convici andi et male dicendi tmeritatem prorumpant. Agant, quod cdu
desiderat; temperent se ab injuria. Nemo ex industria protrahat jurgium” tai trang 25 cudn sach
“Commentaries on the Law of Agency, As A Branch of Commercial and Maritime Jurisprudence, With
Occasional Illustrations from the Civil and Foreign Law” (Binh Luan V& Phéap Luat V& Pai Dién Vi Tu Cach
Mot Nganh Trong Phép Luat V& Thuong Mai Va Hang Hai Vi Mot S6 Minh Hoa Tir Phéap Luat Dan Sy Va
Dbi Ngoai) cua tac gia Joseph Story xuat ban nim 1832. '
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tranh chap hodc nhan chimg cta ho.™

Vao cudi thoi Trung ¢, qua trinh giai quyet tranh chap tro nén phuc tap hon. Nghé luat su liic nay
duoc tai sinh. Tai nuéc Anh vao cudi thé ky XII, toa an luc nay da gitr vai tro la co quan gidi quyét
tranh chap chinh thdng. Noi dung tranh chap va viéc bao chira ciing trd nén phuc tap. Vi nhiing ly
do hay dién bién ndy ma cac bén kién tung can phai tim kiém su hd tro tir nhimg ngudi khac. Pau
tién 1a tir ban bé va sau d6 1a nhiing tir nhitng ngudi chuyén nghiép. Pén dau thé ky XIII, sy hd trg
phap ly chuyén nghiép bén ngoai di trd thanh théng 1& & Anh va c6 thé 1a cac toa an chau Au khac.
Khi nghé luat su tai sinh thi dong thoi 16i tuyén thé nghé nghiép cua ho ciing tai sinh tuong ty.*?

PHAP PIEN HOA LO1 TUYEN THE CUA LUAT Su TAlI CHAU Au THOI KY PAU
NUGC ANH

Tai nudc Anh, Quéc hoi nude nay chinh thuc yéu cau luat su phai tuyén thé thong qua Pao luat
nam 1402 (the 1402 Act). Pao luat quy dinh 161 tuyén th¢ nhu sau:

“Ban khong duwoc lam diéu gian déi hodc déng ¥V voi bat ky diéu gi dwoc thuc hién tai Van
phong Bién ho cua Toa an nay, noi ban dwoc cong nhdn la Ludt sw. Va néu ban biét bat ky
diéu gi dwoc thuc hién, ban phai cung cd'p Kién thirc vé diéu d6 cho Linh chiia Nam tuéc
hodc nhitng Ngweoi anh em khéc ciia éng ta dé c6 thé cdi cach. Ban khéng dwoe Tri hodn
bdt ky Ngwoi nao vi Loi nhudn hodc Ac y. Ban khéng dwoc tang Phi va phai bang long voi
Phi cii da ap dung. Va hon nira, ban sé s dung ban than minh trong Van phong Ludt su tai
Vin phong Bién hé néi trén tai Toa dn nay theo Hoc van va Sw sang sudt tot nhdt ciia ban.

Vivay, xin Chua giup ban/”13

Loi tuyén thé cua luat su nude Anh trén dugc xem la nguy@n mau gbc caa md hinh hay cach tiép
can “khong lam diéu gian déi” (do no falsehood) ma mét sé qubc gia va tiéu bang cua Hoa Ky sau
nay ké thira.

Loi tuyén thé voi cach tiép can “khong lam diéu gian dbi” néi trén kéo dai it nhat 300 nam cho dén
thoi diém Pao luat quan 1y hiéu qua luat su tranh tung va luat su tu van hiéu qua hon (An Act for
the Better Regulation of Attorneys and Solicitors) dugc ban hanh vao nam 1729. Theo dao luat nay,
luat su tranh tung va tu van ctia nudc Anh ¢6 cau tuy@én thé don gian va ngan gon hon nhiéu. D6 1a:
“T6i sé hanh xi mét cach chan thyc va trung thuc trong viéc hanh nghé ludt suw, theo nhimg hiéu

1 Xem Andrews, tldd, cac trang 9 — 10.

12 Xem Andrews, tldd, trich dan, vi du tac gia JH Baker trong cubn sach “An Introduction to English Legal
History” (Giéi Thiéu Vé Lich Sir Phap Ly Anh Qudc) xuat ban nam 1990 tai trang 10. Andrews ciing nhan
xét rang nghé luat su da duoc hop phéap hoa tai Phap sém hon tai Anh. Vao nim 802, nuéc Phép lan dau tién
quy dinh vé luat su chuyén nghiép voi quy dinh ring “khéng ai dwoc phép cong nhan [1a ludt su] ngoqi trir
nhitng nguwoi 6n hoa, hoa binh, kinh sp Chia va yéu cong ly. Néu khong, sé bi logi trir” (nguyén van: “that
nobody should be admitted therein but men, mild, pacific, fearing God, and loving justice, upon pain of
elimination”).

13 Nguyén van: “You shall doe noe Falsehood nor consent to anie to be done in the Office of Pleas of this Courte
wherein you are admitted an Attorney. And if you shall knowe of anie to be done you shall give Knowledge
thereof to the Lord Chiefe Baron or other his Brethren that it may be reformed you shall Delay noe Man for
Lucre Gaine or Malice; you shall increase noe Fee but you shall be contented with the old Fee accustomed.
And further you shall use yourselfe in the Office of Attorney in the said office of Pleas in this Courte according
to your best Learninge and Discrecion. So helpe you God.” Nhu c6 thé thay, day la thir tiéng Anh c6 dugc sir
dung nén phan dich tiéng Viét ciing s& phan anh tu duy va ngon ngir thoi ky do.
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biét va kha néng tét nhat cia minh.”'
NUGC PHAP

Giéng nhu & Anh, thong 1€ tuyén th¢ da dugc khoi phuc vao thoi Trung cd tai Phép. Dﬁu‘ tién la tai
cac toa an ton gido. Nam 1231, Hoi dong [thanh phd] Rouen da ban hanh sac 1énh yéu cau cac luat
su ton gido phai tuyén thé. Noi dung 10 tuyén thé duge quy dinh tai Diéu 45 Sac 1énh nhu sau:'®

“Moi ludt sw phdi tuyén thé rang sé trung thanh thuwce hién bon phdn cua minh; rang minh
sé khong vung hé nhitng vu dn bat cong hodc trdi voi lwong tam; rang minh sé khong bién
thii tai liéu cua khach hang hodc khién nhitng tai liéu d6 bi bién thi; rang minh sé khong,
theo hiéu biét ciia ludt suw, sir dung nhitng loi bién ho sai sy that hodc bi suy doan mot cach
dc y; rang minh sé khéng thwe hién hanh vi gian doi va liva ddo hodc tao ra cdc tai lidu gia
mao trong vu an; rang minh sé khong kéo dai vu dan cua khach hang trong chung muec ludt
sw tin rang minh dang hanh dong vi loi ich cua chinh khach hang; rang trong nhitng van dé
sé dugc giai quyét tqi toa an va lién quan dén nhing yéu cau ma T ham phdn dua ra, ludt
su, trong niém tin cua minh, sé khong che dau sir thdt; rang néu bj thuyet phuc rang ludt su
khéng dii nang lwe dé gidi quyét vu an, ludt sw sé hji y voi cdc cong to vién; va rang minh
sé tir tay Idp nhdt ky cdc hanh vi trong cdc vu dn ma ludt sw da giai quyét mét cach trung
thie nhat cé thé hodc trong truong hop khong thé hodc khong muén tu ldp nhdt ky, sé phai
nho nguoi khac lap.”

Nam 1274, vua Philip ban hanh mot séc 1énh dé béo vé than dan va “ngdn chdn nhitng nguoi... cung
cap dzch vu chuyén nghiép ciia ho, cé tinh kéo dai cdc cugc tranh tung phap ly hodc tinh phi qua
mire.” Noi dung chinh ciia Sac 1énh 1a 10 tuyén thé yéu cau luét su chi theo dudi nhitng muc dich
“chinh dang”. Noi dung 101 tuyén thé nhu sau:

“Trong moi vu an dang duoc xét xu tai cac toa an ma ludt sw da tung hodc sé hanh ngheé,
ludt sw phai thuc hién nhiém vu cua minh mot cach trung thuc, siéng nang va trung thanh
mién la ludt sw co Iy do dé tin rang vu an cua minh la dung dan.

Ludat sw sé khong dua bat ky vu an nao ra toa an noi trén voi tw cach la luat sw bao chira
hodc tw van trir khi lugt sw tin rang vu dn dé la ding ddn. Néu & bat ky giai doan ndo ciia
phién toa, vu an cho théy su khong dung dan véi ludt sw hodc vé ban chat 1a xdu xa, ludt s
phdi ngieng bdo vé, rit khéi vu an hoan toan véi tw cach la ludt sw bao chita hay ti van.

Bt ky ngueoi nao tir choi tuyén thé theo thé thirc nay sé phdi thira nhdn rang tai toa an noi

14 Nguyén van: “I will truly and honestly demean myself in the practice of an attorney, according to the best of
my knowledge and ability.” Xem Andrews, tldd, tai trang 14.

5 Nguyén van: “Every single advocate shall swear that he will faithfully perform his duties; that he will not
support cases that are unjust or militate against his conscience; that he will not abstract (embezzle) documents
of his party (client), nor cause such to be abstracted; that he will not, to his knowledge, use false pleas, or
such as have been malitiously excogitated; that he will not bring it about that falsehoods and surreptions be
made, or that false documents be produced in his case; nor that he will prolong (delay) the case of his client
as long as he believes that he is acting in the interest of the client himself; and that in those matters which
shall be transacted in court and concerning which requirements are made of him by the Judges, he will not
silence the truth according to his belief; and that if he become convinced of being inadequate to the handling
of the case, he will have conference with the procurators; and that he will prepare with his own hand a journal
and the acts in cases which he has taken, as faithfully as possible; or that he will cause them to be written out,
in case he be neither able nor willing to do so himself.” Xem Benton, tldd, trang 20 — 21.
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trén, ho sé bi tuéc quyén hanh nghé ludt sw chirng ndo ho con duy tri trang thdi tinh than
v 9916
nay.

Loi tuyén thé cua luat su Phap tiép tuc duoc thay d6i qua thoi gian. Vi dy, Du cua vua Francis |
nam 1536 ma rong thém 1oi tuyén thé luat su dé bo sung cac bon phan nhu khong xung dot lgi icht’
va giup d& ngudi ngho.'® Nhitng loi tuyén thé chi tiét nay van tiép tuc & Phap cho dén dau thé ky
XIX, khi nhitng nguoi bién ho cho nguoi Phép bat dau sir dung nhiing 1oi tuyén thé don gian hon.
Hién tai, loi thé,cﬁa luat su Phap don gian chi la: “T6i xin tuyén thé voi tur cach la ludt su, toi sé
theec hién céc bon phdn cia minh véi phdam gid, heong tam, déc \dp, liém chinh va nhén van.”*

CACNUGC THUY STVA HoA Ky

Mot 16i tuyén thé quan trong trong lich sir nghé luat su ctia chau Au 14 151 tuyén thé cta luét su
nude Thuy Si. Cu thé, 101 tuyén thé ludt su nam 1816 cua Thuy S ¢6 ndi dung nhu sau:

“Toi thé truoc Chua rang sé trung thanh voi nén Cong hoa va Bang Geneva.

[T6i] khong bao gio hanh dong ma khong co sy ton trong danh cho Toa an va Co quan co
tham quyén.

[Toi sé] khong tw van hodc theo duoi ky vu kién nao ma toi khéng cam thay la cong bang
va binh dang, mién la vu viéc do khong lién quan deén viéc bao chira hinh su.

[T6i sé] khong cé y sir dung bdt ky phirong tién nao ngodi sw thdt dé duy tri cac vu kién
dang thuc hién,; sé khong bao gio lwa doi, dwa ra cac nhan dinh sai léch nao vé sy thdt va
luat phap doi voi Tham phan theo bat ky cach nao.

[T6i sé] khéng c6 hanh vi xiic pham bat ky ai; sé khéng dwa ra bdt ky suw thit ndo xam hai
danh dw va uy tin cua cdc bén, tru khi viéc nay la can thiet dé phuc vu cho vu kién cua toi.

16 Nguyén van: “That in all cases which are being tried in said courts before which they have practiced in the

past or shall practice, they will perform their duties bona fide diligently and faithfully as long as they have
reason to believe their case to be just.

They shall not bring any case into said courts either as defending or counseling lawyers unless they shall have
believed it to be just,; and, if at any stage of the trial the case appears to them unjust, or even intrinsically bad,
they shall discontinue to further defend it, withdrawing from said case entirely as defending or counseling
lawyers.

Whosoever declines to swear in accordance with this formula, shall take cognizance, that in said courts they
are disharred, as long as they persist in this state of mind.” Benton, tldd, trang 16 — 17.

17 Diéu 37 caa Du viét: “Ludt su khéng dwoe tw van cho ca hai bén néu khdng sé bi phat ngng bang hinh phat
tai chinh, bi dinh chi [hanh nghé] hogc mdt toan bg tai san” (nguyén van: “advocates must not give advice to
both parties under punishment of being heavily fined by financial penalties, suspension or loss of all their
property.” Xem Benton, tldd, tai trang 18.

B Quy dinh tai Piéu 39 cua Du. Xem Benton, tldd, tai trang 18.

19 Nguyén van: “I swear, as a lawyer, to perform my duties with dignity, conscience, independence, integrity,
and humanity.” C6 san tai trang web cia Hoi ddng qudc gia cac Poan luat su Phap (Conseil National des
Barreaux): https://www.cnb.avocat.fr/en/professional-regulations-

obIiqationg#:~:tgxt=The%200ath%20taken%20bv%20alI,%2C%20inteqritv%ZC%ZOand%ZOhumanitv%22
(truy céap lan cudi ngay 03/11/2024).
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[Toi sé] khong co suy hodc tién hanh bat ky vu kién nao vi loi ich ca nhan.

[Toi sé] khong bao gio tir chéi bao chita vi Iy do cd nhadn, vi vy kién la ciia nhitng ngueoi yéu
the, nuwoc ngoai hoac bi ap biec.

Xin Chda hay trieng phat néu toi vi phgm nhitng quy tac nay!”?°

Loi tuyén thé cia Thuy ST trén ¢6 anh hudng manh mé dén dao dtc phap 1y tai Hoa Ky. Trén thuc
te, mot so tieu bang tai Hoa Ky da ap dung cac phién ban tuyén thé cua Thuy ST nay vao cuoi the
ky XIX. Vao nam 1908, Hi¢p hoi luat su Hoa Ky (American Bar of Association hay duoc vict tat
1a “ABA”) da dua trén tuyén thé caa Thuy Si dé ban hanh loi tuyén thé mau caa ABA.2

Loi tuyén thé tai cac tiéu bang Hoa Ky hién nay hodc bt ngudn tir truyén thdng cta Phéap (hién
than 1a 10i tuyén thé Thuy Si va ABA) hoic truyén thong ciia Anh (véi cach tiép can “khong 1am
diéu sai trai” hodc 10i tuyén thé don gian). Néi cach khac, mdi tiéu bang sé& c6 10i tuyén thé khac
nhau, theo mau ciia Thuy Si va ABA hay ctia nuéc Anh.??

LO1 TuYEN THE CUA LUAT SU VIET NAM TRUGC 1975
Trude nam 1975, cac luat su tap su Viét Nam trude khi tré thanh luat su chinh thirc déu phai thuc
hién nghi 1€ tuyén thé.?® Cac vin ban phap luat lién quan trong thoi ky nay déu liét ké noi dung cua

101 tuyén thé cta luat su.?* Mot s6 tuyén thé tiéu biéu c6 thé duoc liét ké ra nhu sau:

Loi tuyén thé tai Sac 1énh ngay 30/4/1911: “Véi tw cdch bién hé vién hay cé vin, t6i tuyén thé sé

Nguyén van:
“I swear, before God, to be faithful to the Republic and the Canton of Geneva.
To never act without the respect due to the Tribunal and the Authority.

1o not counsel or maintain any cause that I do not feel is just or equitable, as long as it does not refer to a
criminal defense.

To not knowingly use any means outside of the truth, in order to maintain the causes brought before me, and
to never trick Judges by any means, nor by any false presentation of facts and laws.

To absolve myself from any offensive personality, and to not advance any fact contrary to the honor and the
reputation of the parties, unless it is a necessary for the advancement of our cause.

To not encourage or commence any lawsuit because of any personal interest.
To never refuse counsel based on personal considerations, causes of feeble, foreigners, or oppressed.

May God punish me if | break these rules.” Xem Andrews, tldd, tai trang 18.

2 Xem Andrews, tldd, tai cac trang 34 — 38 vé qué trinh xay dung 1oi tuyén thé mau cua luat su cua ABA.
2 Xem Andrews, tldd, tai cac trang 44 — 49.
2 Xem sach “Lich Str Nghé Luat Su O Viét Nam” cuia c4c tac gia Phan Dang Thanh va Truong Thi Hoa, Nha

xuét ban tong hop Thanh phé HO Chi Minh xuat ban nam 2015, tai céc trang 285 — 416 trong do liét ké h¢
thong van ban phap luat vé nghé luat su tai thoi ky Phap thudc va ché do mién Nam trude nam 1975.

24 D6 1a Nghi dinh ngay 26/11/1867 cua Pho d6 déc, Théng dbc kiém Tong tu 1énh Nam Ky vé viéc hanh nghé
bao chita vién truéc c4c tda an & Sai Gon; Sic lénh ngay 30/4/1911 cua Tong théng nuée Cong hoa Phap vé
viéc hanh nghé luat su bao chita tai Pong Duong; Sic lénh ngay 25/5/1930 cua Tong théng nuéc Cong hoa
Phap vé viéc thanh lap cac doan luat su & Pong Duong; Du s6 25 ciia Qudc truong Bao dai ngay 05/12/1952
thiét 1ap hai luat su doan tai Sai Gon va Ha Noi; Luat s 1/62 cua Tong thong Ngé Dinh Diém ngay 08/01/1962
an dinh quy ché luat su va to chuc luat su doan
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khong ndi hay cong bé diéu gi trai véi ludt phdp, sdc 1énh, nghi dinh va quy dinh bdt bugc trong
thuéc dia, trdi thuan phong my tuc, gdy nguy hai dén an ninh quoc gia va hoa binh céng cong, va
khéng bao gio t6 ra thiéu tén trong cdc phdp vién, toa dn va cdc nha chire trach cong quyén, va
khéng bao chita cho bt ky vu kién nao ma t6i cam thdy khong cong bang va trdi véi lwong tam.”

Loi tuyén thé tai Sic 1énh ngay 25/5/1930: “V6i tw cach la nguoi bién ho hay tw van, téi tuyén thé
sé khong néi hay tuyén bo nhitng dzeu trdi véi phdp ludt, cac quy dinh, thuan phong my tuc, gay
nguy hai cho sy an toan cua cac quoc gia va hoa binh c¢éng céng va sé khéng bao gio 16 ra thiéu
16n trong cdc Toa dn va cong quyéen.”?

CHUC NANG HIEN DAl CUA LOI THE LUAT SU

Vé mit lich sir, 101 tuyén thé cua luat su dong Vai tr(‘): (i) 1am ndi bat cac tiéu chuan dao dtrc ddi voi
luat su; (i) 1a diéu kién tién quyét de hanh nghé&;?’ va (iii) 12 co s& dé ky luat luat su. Tuy nhién, qua
thot gian, cac tiéu chuan hay yéu cau trong 101 tuyén th¢ tré nén khong du dé bao ham cac tinh
huong trén thuc té. Vi 18 nay, cac B quy tac dao dtrc va/hodc Bo quy tac ung xu nghe nghiép luat
su dugc ban hanh. Loi thé luat su trd nén mang tinh hinh thirc hay biéu tugng.

Maic du vay, mot s6 nha nghién curu trén thé gidi van cho rﬁng 161 thé luat su khong nén bi loai bo
hay chi nén mang nghia biéu tuong. Thay vao d6, chirc nang cua 10i tuyén thé lut su can duoc diéu
chinh dé thich hop voi hoan canh hién dai. Véi cach tiép can nay, loi thé cua luat su sé gitlr cac vai
tro: (i) 1a 101 nhic nho cac bon phan dao dire cot 16i cia mot luat su; va (ii) dé truyén cam hing cho
cac luat su dé sdng ding véi 1y tuong cua nghé nghiép — mot nghé da co truyén thong lau doi véi
nhitng st ménh xa hoi.?

Bén canh do, 101 thé ludt su c6 thé giir vai trd nhu kim chi nam gitip luat su dinh huong khi cac quy
tac dao dirc hay ng xir nghé nghiép khong co quy dinh cu thé hay tai cac thoi diém quan trong khi
hanh nghé. Theo nghia nay, 101 thé luat su 1a 1oi nhic nhé thuong xuyén vé 6 bon phén cot 161 ma
x3 hoi va ban than nghé nghiép da dat ra cho nghé luat su nhiéu trim nim nay. Cac bon phan cdt
18i nay 1a: (i) cong bang trong tranh tung; (ii) di nang lyc chuyén mén; (iii) trung thanh véi khach
hang; (iv) bao mat thong tin; (v) thu lao hop 1y; va (vi) phuc vu cong ich.?®

Chung tdi hy vong bai viét trén gidp ich it nhiéu cho ban doc. Xin vui long lién lac véi ching toi
trong treong hop ban cd cau hoi can lam rd thém!

Scientia

2% biéu 15 Séc lénh.

2% Diéu 17 Séc Iénh. Luu y 1a céc 1oi tuyén thé tai cac Du s6 25 ngay 05/12/1952 va Luét s6 1/62 ngay 08/01/1962
mang nodi dung co ban la twong tu vai o1 tuyén thé tai sac 1énh nay.

2 C6 nghia 1a luat su tap su phai hoan tat nghi I& tuyén thé mai tro thanh luat su thyc thu.

28 Xem Andrews, tldd, tai trang 62.

2 Nguyén van: “Over hundreds of years, society and the legal profession have set six core values of the

profession—Ilitigation fairness, competence, loyalty, confidentiality, reasonable fees and public service.” Xem
Andrews, tldd, tai trang 60.
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