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HOP PONG THONG MINH: ANH LA Al?

DAN DE

Khoang muoi nim tro lai ddy chung ta thuong hay nghe dén cum tir “hop dong théng minh”
(“HPTM”) hay con goi 1a “smart contract” theo tiéng Anh cling nhiing lgi ich cua né. Vi du nhu
bai viét “Hop dong théng minh 12 gi? Tir A — Z vé Smart Contract”.* Bai viét n6i trén giai thich so
lugc (va c6 phan khuéch dai) HDTM Ia gi, lich st, cach trién khai va ang dung cuia n6 trong thyc
tien.

Nhung chyc nim d qua, néu nhin tir khia canh thyc tién 4p dung tai thoi diém hién tai, néu HDTM
6 nhiéu vu diém va “thong minh” nhu bai viét ndi trén néu thi vi sao chling ta chua thiy né duoc
&p dung phd bién? Vi sao trén toan thé gici moi ngudi van dang phai sir dung hop dong truyén
thong “kém thong minh”?!

Bai viét ndy tra loi cau hoi “thong minh” & ddy c6 nghia gi, pham vi c6 thé 4p dung va ligu HDTM
c6 thé thay thé hop dong truyén thong, it nhat la trong hién tai?

NGUON GOC RADOI

Khai nim HDTM bat nguon tir mot bai viét ciia nha khoa hoc may tinh va méa hoa co tén Nick
Szabo vao nam 1996 c6 tén “Smart Contracts: Building Blocks for Digital Markets” (Hop Dong
Thong Minh: Xay Dyng Cac Nén Tang Cho Thi Truong S06).2 Trong bai viét nay tac gia cho rang
cuoc cach mang ky thuét s6 dang 1am thay doi hoan toan cac mdi quan hé ma con nguoi xay dung
nhiéu ngan ndm, bao gbém ca quan h¢ hop dong. May tinh da “giup co thé chay cac thuat toan von
truge day rat tbn kém con hé thong mang gilp truyén tai nhanh hon cac thong diép 16n va phuc tap
hon.”

Téc gia Szabo giai thich rd hon cach 6ng hiéu vé HDTM nhu sau: “Y tudng co ban cua hop dong
thong minh 1a nhiéu loai diéu khoan hop dong (nhu cam gitt, bao lanh, phan dinh quyén sg hitu
V.V.) ¢6 thé duoc nhing vao phan cang va phan mém ma chlng ta su dung theo cach lam cho viéc
vi pham hop dong tré nén tén kém (va néu mudén tham chi con la cam) ddi voi bén vi pham. Mot vi
du dién hinh trong doi séng thuc té ma ching ta cd thé coi 1a to tién so khai cua hop dong thong
minh 1a méay béan hang tu dong don so. Trong pham vi cua tén that tiém tang (tic 1a s tién trit trong
maéy béan hang nhé hon phi ton pha hoai may), may s& nhan tién roi thong qua co ché don gian bac
v long dugc thiét ké cho nd, cai may mot cach cong bang s& tra lai tién thira va nha ra san pham.
Hop dong thong minh vuot xa may ban hang tu dong thong qua c&ch nhing [quan hé] hop dong
vao toan bo cac loai tai san co gia tri duoc kiém soat bang cac phuong tién ki thuat s6. Hop dong
thdng minh nhin nhan cac tai san 6 & dang dong, c6 thé chu dong duoc thuce thi. N6 ciing cung cap
kha niang giam sat va xac thuc tét hon khi cac bién phéap [phong ngira] chi dong [cua may ban hang

! Ding tai tai https:/bitcoinvn.io/news/hop-dong-thong-minh-thay-doi-dot-pha-cong-nghe/ (truy cap lan cudi
ngay 02/3/2025).
2 C6 san tai:

https://www.fon.hum.uva.nl/rob/Courses/Information‘lnSerch/CDROM/Literature/LOTWinterschool2006/s
zabo.best.vwh.net/smart_contracts_2.html (truy cap lan cudi ngay 02/3/2025).
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tw dong] to ra khong du. Bén canh do, trong khi may ban hang tu dong, gidng nhu thu dién tu, thuc
hién giao thirc khong dong b¢ gilta cong ty ban hang va khach hang thi mot so hop dong thong
minh doi hoi nhiéu budce dong bo giira hai hoic nhicu bén.”

Cu01 cung, Szabo dinh nghia HDTM la “mot tap hop cac 161 hira, duge xdc dinh dudi dang ky thuét
sb, bao gom ca céc giao thuc dé cac bén thyuc hién nhing 161 hira cua minh. 4 Thong minh ¢ day
boi vi “co tinh ning vuot troi hon nhiéu so vai hgp dong to tién dua trén gidy to vo tri.”®

Cac tai liéu quang ba liét ké cac tng dung caa HDTM. Vi du nhu “siéu thi ky hop dong mua 100kg
ngd tir mot trang trai. Tién sé& bi khoa trong hop dong thong minh va dugc giai phong tu dong khi
trang trai giao hang ding han. Néu trang trai khong giao hang dung han, hop dong sé tu dong huy
bo va tra lai tién cho siéu thi.”® O day, cac bén khong can vai tro cta bén trung gian 1a ngan hang
trong vai tro bén nhan bao dam (nhan ky quy khoan tién thanh toan va thyc hién viéc thanh toan).
Ngoai ra, HDTM sé& dugc 4p dung da dang, tir chudi cung wng, tai chinh, bao hiém dén bat dong
san v.v. Tham chi, HDTM c6 kha ning thay thé cac quy dinh cua phap luat va co ché giai quyét
tranh chap ma khéng can toi toa an.”

S0 SANH HA1 LoA1 HOp PONG

Su khac biét gitta HDTM va hop dong truyén thong cé thé liét ké theo cac khia canh co ban sau:

Piém So Sanh HPTM Hop Pong Truyén Théng
Khai La hop dong/thoa thuan ty thuc hién véi cac | La thoa thuan duoc rang budc vé mit

ni¢gm/Dién giai | théa thuan dugc viét thanh cac doan maméy | phap 1y gitra hai hoac nhiéu bén trong do
tinh lwu trén nén tang/mang lugi/cong nghé chira dung cac quy dinh/diéu khoan vé
mdi quan hé cua ho. Hop dong truyen
théng st dung ngébn ngit giao tiép cua
con nguoi (ngdn ngir tu nhién).

Nguyén van: “The basic idea of smart contracts is that many kinds of contractual clauses (such as liens,
bonding, delineation of property rights, etc.) can be embedded in the hardware and software we deal with, in
such a way as to make breach of contract expensive (if desired, sometimes prohibitively so) for the breacher.
A canonical real-life example, which we might consider to be the primitive ancestor of smart contracts, is the
humble vending machine. Within a limited amount of potential loss (the amount in the till should be less than
the cost of breaching the mechanism), the machine takes in coins, and via a simple mechanism, which makes
a beginner's level problem in design with finite automata, dispense change and product fairly. Smart contracts
go beyond the vending machine in proposing to embed contracts in all sorts of property that is valuable and
controlled by digital means. Smart contracts reference that property in a dynamic, proactively enforced form,
and provide much better observation and verification where proactive measures must fall short. And where
the vending machine, like electronic mail, implements an asynchronous protocol between the vending
company and the customer, some smart contracts entail multiple synchronous steps between two or more
parties.”

Szabo, tldd. Nguyén van: “A smart contract is a set of promises, specified in digital form, including protocols
within which the parties perform on these promises.”

Szabo, tldd. Nguyén van: “I call these new contracts ‘smart’, because they are far more functional than their
inanimate paper-based ancestors.”

Tai bai viét tai cude cha 1 trén.
7 Nt.
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chudi khéi (blockchain).8®

Hinh Céac doan ma may tinh (sir dung ngén ngitr | Bang van ban, loi ndi hoic théng qua cac

thire/Phwong | 14p trinh vi du nhu Solidity hay Vyper cho | phuong tién dién tir truyén thong nhur

tién Ethereum, Rust hay C++ cho Solana) dugc | email, fax v.v. va thé hién thoa thuan cua
trién khai va luu tai blockchain. cé&c bén theo ngbn ngir tu nhién.

Viéc tiép | Bén lién quan phai c6 quyen truy cap vao | Nhin chung, bat ky ai ¢6 ning luc hanh

can/giao két blockchain vaéi phan mém twong thich. vi déu c6 thé giao két.

Thuc hién Thuc hién tu dong bai nén tang chudi khédi | Bé thuc hién hop ddng can cd hanh vi
khi mot diéu kién duogc xac dinh trudc duoc | ciia con ngudi. Vai trd ciia cac bén trung
dap ung. Tac 13, khi mot diéu kién da dugc | gian tha ba (ngan hang, luat su, cong
viét thanh cac dong ma xay ra (if) thi tu | chang v.v.) trong nhiéu truong hop 1a
dong sé c6 hé qua doi ang (then). HDTM c¢6 | can thiét.
thé khong can su tham gia cua cac bén thir
ba (nhu ngan hang, luat su, cong chiing v.v.)
bai vi nd mang ban chat “ty thuc hién” (self-
execution).

Tinh ¢6 thé | Khithong tin giao dich (dwoc viét dudi hinh | C6 thé dugc cac bén sira d6i, bo sung tai

stra d6i, bd | thuc cac doan ma may tinh) duoc lwu vao | bat ky thoi diém nao theo thoa thuan cua

sung blockchain, vé co ban la khong thé chinh | cac bén.
stra duoc.’® Néu cac bén mudn chinh sia
(sira ddi, b6 sung hop dong), vé nguyén tic
can 1ap hop dong méi (chudi mai).!* Thuc

10

11

Cong nghé chudi khéi (blockchain) duoc dinh nghia mot cach don gian 1a “danh sach ngay cang dai cac ban
luu, goi 1a cac khéi, dugc ndi két véi nhau boi mat ma” (nguyén vin: “growing list of records, called blocks,
which are linked using crytography”) tai Luan van thac si c6 chu dé “Smart Contracts: the latest challenge for
Contract law” (Hop Bong Thong Minh: Thach Thic Méi Nhat Bbi Véi Phap Luat Hop Bong) cua tac gia
Unberto Verri trich dan céc tac gia NARAYANAN A., BONNEAU J., FELTEN E., MILLER A., GOLDFEDER S., trong
sach BITCOIN AND CRYPTOCURRENCY TECHNOLOGIES: A COMPREHENSIVE INTRODUCTION (Bitcoin Va Cac
Cong Nghé Tién Ma Hoéa: Gigi Thiéu Toan Dién) do Princeton University Press 4n hanh nim 2016.

Hién tai c6 hang tram blockchain vé&i cac muc dich khac nhau. Vi du nhu: (i) cho muc dich chung/tong quét
(1am nén tang cho cic HDTM) thi c¢6 Ethereum, Binance Smart Chain, Solana v.v.; (i) cho myc dich thanh
todn co Bitcoin, Litecoin, Ripple v.v.; (iii) cho muc dich phuc vu cdng viéc cua doanh nghiép cd Hyperledger
Fabric, Corda, Quorum v.v.; (iv) cho muc dich giao dich riéng tu c6 Monero, Zcash, Dash v.v.; va (v) cho cac
giao dich chiing nhan khong thé thay thé (NFTs), tro choi va metaverse c6 Flow, Wax, Immutable X v.v. Luu
y bé sung 12 mic du déu dugc goi 1a “blockchain” va ¢6 chung mét s6 nguyén tic (vi du nhu phi tap trung, bat
bién va co ché ddng thuan), cac blockchain khéng phai st dung ciing mot céng nghé. Thuc té, cac blockchain
khac nhau thuong sir dung céc cau trc, thuat toan dong thuan va thiét ké khac biét ¢é phuc vu cho mét muc
dich cy thé (dung cho HDTM hay thanh toén v.v.).

Bai vi mot khi thong tin da dugc luu vao mot khéi, cac thong tin nay s& duoc sao chép vao cac khéi con lai
tai chudi khién viéc sira doi gan nhu 1a khong thé trén thyc té. Day cing la ly do ma nhing ngu’orl ung ho cho
cdng nghé chudi khéi cho rang do 1a uu diém cua cong nghe va CcAc san pham cia cong nghe nay. Khi théng
tin dugc Iuu trir trong mot khdi va dugc thém vao chudi, né sé duogc sao chép trén tat ca cac nt (may tinh)
trong mang, khién viéc thay ddi tré nén cuc ky khé khan. Tinh bat bién (immutability hay tamper-proof) nay
la mot tinh ning chinh cua cdng nghé blockchain va thudng dwoc nhitng ngudi ung hé ca ngoi 1a wu diém 16n
cua cbng nghé nay.

Sy két hop giira ban chit phan tan (giira cac thanh vién ngang hang) cua cong nghé blockchain, ham bam mat
ma (cryptographic hashing) bién thong tin ddu vao thanh mot chudi ky tu ¢6 kich thuéc ¢b dinh, dugc goi 1a
“ham bam” hodc “gia tri bam” (hash value) va co ché déng thuan giita cac thanh vién ngang hang (consensus
mechanism vi dy nhu “proof-of-work™) khién viéc thay d6i mot HDTM sau khi d& duoc trién khai tro nén bat
kha thi. Viéc thay d6i doi hoi (cac) bén mudn thay doi phai kiém soét phan I6n (51% attack) sitc manh tinh
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té nay ciing ap dung trong truong hop lap
tr]nh vién lap trinh ra doan ma 16i cho hop
dong. Céc bén sé can phai lap HDTM mdi.

Ung dung Quan ly chudi cung ng, tai chinh phi tap | Moi loai giao dich mién I1a hop phép.

trung (DeFi), tai san mé hda, thanh toan tu
dong, he thong bo phicu, danh tinh ky thuat

56 12

P phirc tap | Nhin chung, hién méi & muc so khai, cha | Hop dong c6 thé tir don gian dén phuc

yéu 1a mot hozc mot sé budc thuc hién hop | tap, tiy thudc vao ban chit caa giao dich
dong don gian. va nhu cau cua cac bén.

An toan trong | DB an toan cua giao dich phy thugc vao chat | An toan giao dich dua trén chat lugng
giao dich lugng cua ma (chat lugng caa lap trinh vién) | soan thao hop dong, viéc bao mat vat ly

va mang lui blockchain. HDTM dé bi 16i | cua tai liéu va cac bien phap bao vé phap
ma hoa va cac cudc tan céng (hack). ly.

Tinh bao mat | Thong thuong, toan bo cac bén tham gia | Thuong dugc bao mat gitra cac bén lién

trén blockchain lién quan déu c6 thé xem | quan. Cac bén tha ba ngoai hop dong
duoc mé va lich st giao dich. Tuy nhién, cac | khdng duoc biét.

bén c6 thé lap blockchain riéng cho minh dé
nang cao tinh bao mat (véi chi phi).

Tinh riéng tw | C6 thé thyc hién giao dich dinh danh hoic | Gan nhu khong thé giao dich an danh

an danh, tly thuoc vao blockchain lién | (ngoai trir trudng hop nho ding tén ho
quan. Quyén riéng tu (thdng tin, dir liéu ca | hay ay quyén). Théng tin, dir liéu ca
nhan) dit liéu 1a mot van dé phuc tap.t nhan phu thudc vao cac diéu khoan cua
hop dong va quy dinh cua phap luat.

12

13

toan cua mang (has power hay computational power) va d@éu nay cuc ky kho khan trong céc blockchain quy
mo 1én (vi du nhu Blockchain). Tinh bat bieén la mot dac diém co ban dam bao tinh toan ven va c6 thé tin duoc
cua HDTM.

Céc nha ly thuyét HDTM cho rang HDTM c6 thé gidp: (i) quan ly chudi cung ng bang cach theo ddi hang
hoa khi ching dwoc van chuyén, tw dong cap nhat trang thai va kich hoat viéc thanh toan khi dat dén cot méc
duogc cac bén thoa thuan trudc; (i) tai chinh phi tap trung théng qua viéc HDTM dé tu dong hoa viéc cho vay
va cac dich vu tai chinh khac tryc tiép giira cac bén ma khong can dén céc don vi trung gian truyén théng nhu
ngan hang; (iii) tao ra tai san ma hoa nhu tién ma hoa (tién 40) hay NFT; (iv) cac bén ty dong thanh toan dua
trén cac diéu kién dwoc xac dinh truéc ma khong can vai tro cua ngan hang, chang han nhu tu d6ng thanh toan
dinh ky hoac khi nhan duoc hang (v) tao ra hé thong bo phiéu vé mot van dé nao d6 an toan va minh bach
hon, dam bao rang cac phleu bau dugc luu lai va klem dém, gitp ting cuong sy tin tuong vao co ché bau cu;
(vi) vé danh tinh ky thuat s6, HDTM van hanh trén nén tang blockchain nén cho phép tiép can phi tap trung
hon, théng tin nhan dang c& nhan cé thé dugc phan phdi va luu trir trén toan mang, khién viéc gia mao tro nén
kho khan.

Vi cac 1y do nhu: (i) HDTM hoat dong trén cac mang blockchain (vén cé tinh minh bach) nén moi chi tiét vé
giao dich va hop dong déu hién thi vai tit ca nhitng ngudi trong nat, viéc gitr théng tin nhay cam & ché do
riéng tur tré nén kho khan; (i) sau khi dwoc trién khai tai blockchain, HDTM khong thé bi thay ddi, néu di
liéu riéng tu vo tinh bi dua vao, dit liéu do sé ton tai vinh vién trén blockchain; (iii) Ban chét phi tap trung cua
blockchain ¢ nghia 1a khong c6 co quan trung wong nao thuc thi cac bién phap bao vé quyén riéng tu, khién
viéc trién khai cac bién phap bao vé quyén riéng tu 1a kho khan; (iv) phai tuan tha theo cac quy dinh cua phap
luat lién quan c6 thé gom rat nhiéu khu vuc va kha ning thé hién thanh ma may tinh; va (v) kha nang bi ro ri
thdng tin bai vi ngay ca khi HDTM dugc ma hoa, siéu dir lisu hoic mau giao dich (nhu nhu dau thoi gian giao
dich, dia chi va gié tri giao dich v.v.) van c6 thé tiét 16 thong tin nhay cam.
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Tranh chip Tranh chap duoc giai quyét theo co ché xac | Theo thoa thuan cua cac bén va phap luat

dinh trugc.** Néu khong co co ché hoic co | lién quan.
ché khong dugc thoa thuan (lap trinh) rd
rang, viéc giai quyét sé tro nén kho khan vi
khong rd phap luét nao s& diéu chinh va co
quan nao co tham quyén giai quyét tranh

chap.
Tinh  trang | Chua rd rang. Mot s6 qudc gia cong nhan | Khung phap ly da dugc thiét Iap chat chg
phap 1y ciia | nhung da phan con lai thi chua.*® tai cac qudc gia trong nhiéu nam.
hep dong trén
theé gioi
CAc BUOC TRIEN KHAT HDTM

Lay vi du mot hang hang khdng thoa thuan véi hanh khéch rang: “Hanh khach s& dugc boi thuong
2.000.000 VNB cho moi gio cham chuyén thong qua HDTM.” Bé trién khai giao dich nay cac budc
thuc hién co ban la nhu sau:

(a)

(b)

(©)

(d)

Poi ngil ki su 1ap trinh caa hang hang khong phai thé hién noi dung giao dich trén dudi
dang cac doan ma rdi guri dén chudi khéi cuing dia chi ciia nguoi khoi tao va dong mot khoan
phi (con goi 1a “gas” trén chudi khéi Ethereum).'® Giao dich sau d6 duoc gui (broadcast)
Va0 mang va c&c ndt (cac may tinh trong mang hay tiéng Anh 1a “node”) s& tu dong thu thap
théng tin giao dich;

Céc nut trong mang xéac thyc giao dich dé dam bao giao dich hop 18 (vi du da duoc thiét lap
hop 18, ndp du tién phi “gas” v.v.). Sau khi duoc xac thuc, giao dich s& dugc nhém véi cac
giao dich khac tao thanh mot khéi. Khéi nay duoc thém vao blockchain théng qua co ché
dong thuan caa mang (proof-of-work hay proof-of-stake);

Sau khi giao dich dugc xac nhan va khdi duoc bd sung vao chudi khéi, luc nay HDTM s&
dugc  gin cho dia chi dinh  danh  duy nhat, vi du
0x7a250d5630B4cF539739dF2C5dAch4c659F2345A. Dia chi nay sé duoc cac bén hop
dong st dung dé thuc hién hanh vi ciia minh;

Hang hang khdng nop du s6 tién dudi dang tién dién tir c6 thé phai boi thuong cho cac hanh
khach, vi du 100 ETH (tién dién tu cua blockchain Ethereum). Hanh khach c6 thé kiém tra
liéu so tien trén da dugc nop du va khoa lai hay chua thong qua mot s6 cac cong cu kieém

14

15

16

Vi du nhu cac bén c6 thé thoa thuan (va lap trinh vién viét thanh ma may tmh) rang khoan tién s& duoc giir lai
(m escrow) va chi dugc thanh toan khi diéu kién nhét dinh duoc thoa man, vi du nhu bén tht ba van chuyén
xéac nhan hang da giao. Ngoai ra, cac bén co thé thoa thuan rang viéc giao hang cham c6 thé bi phat theo muc
thoa thuan trudc v.v.

Vi du nhu cac tiéu bang Wyoming va Texas tai Hoa Ky di thira nhan tinh hop phap va cé thé thi hanh cia hop
ddng théng minh. Lién minh Chau Au, Nhat Ban va Singapore dang nghién ciru vé van d& nay. Xem thém tai
https://www.rapidinnovation.io/post/the-legal-implications-of-smart-contracts-regulations-and-
compliance#:~:text=Legal%20Challenges%3A&Courts%20may%20strugale%20with%20interpreting,ambi
quous%_20terms%200r%20coding%20errors. (truy cap lan cudi ngay 08/3/2025).

Phi “gas” 1a khoan tién (dién tir) ma bén khoi tao HDTM vavhodc bén sir dung HDTM (vi du A chuyén tién
cho B) hoac phai thanh toan cho mang lu¢i dé cac bén trong blockchain (cac “thg dao” (miner) hay “bén xac
thuc” (validator)) gitip xac thuc giao dich.
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chung trén chyéi [(héi nhu Etherscan hay thong qua mot ing dung (dApp) ma hang hang
khong cung cap dé khach hang de thao tac;

()  Khi may bay dén muon, vi du 02 gid, hdng hang khdng s& ghi nhan su cham tré va viéc boi
thuong (vi du lap ham “recordDelay”) trong d6 ghi nhan cac thdng tin vé dia chi khach
hang, sb gio cham tré va sé tién bdi thudng. Cac bén ciing c6 thé sir dung dich vu cia bén
thir ba (goi 1a “oracle™) dé bén thir ba ndy ghi nhan mot cach khach quan viéc cham chuyén;
va

(f) Mot khach hang, vi du ba Mai, s& thuc hién viéc yéu cau bdi thuong (qua ham, vi du
“claimCompensation”, hay qua tng dung). HDTM s& thuc hién viéc kiém tra yéu cau boi
thudng (dia chi dinh danh ba Mai v.v.). Néu thay hop I¢, HDTM s& tu dong chuyén s6 ETH
turong duong 4.000.000 VND dén vi dién tir cua ba Mai.

Nhu vy trong giao dich trén, cac bén sé truc tiép giao dich véi nhau, hop dong tu thuc thi dua trén
céc diéu kién xay ra. HDTM khong can lap thanh van ban vai chit ky cua cac bén. N6 ciing khong
can vai tro cia bén trung gian nhur ngan hang trong viéc chuyén tién va thanh toan v.v.

KHA NANG PHUC TAP HOA HPTM

Trén dy 1a vi du vé mot HDTM don so. Vay liéu cac bén c6 thé lam cho HDTM cua minh tro nén
phuc tap hon dé co thé luong hét cac tinh huong trong thuc tién, giong nhu cac bén c6 thé thoa
thuan tai mot hop dong truyen thong?

Vé ly thuyét, céc bén cd thé thoa thuan bo sung mot s6 didu khoan khac (s& duoc trién khai thanh
cac doan md trong giao dich), vi du ly do cham chuyen la do bat kha khang thi hdng hang khong
duoc giai trir trach nhiém boi thuong. Sy kién bat kha khang duoc cac bén thoa thuan gom céc su
Kién nhu thién tai (acts of God), dinh cong.

Nhung néu thyc té xay ra su kién hay dong cira bién gisi quéc gia do dich bénh, ngoai thoa thuan
ban dau va chua duoc the hién thanh doan ma tai HDTM thi hdng hang khong c6 thé vién dan déy
1a su kién bat kha khang va minh khéng c6 trach nhiém boi thuong hay khdong?

Vi cau hoi trén, hién tai HDTM chua giai quyét dugc. N6 chi giai quyét duoc céc giao dich don
gian va rd rang nhu vi du bdi thuong 2.000.000 VND néu may bay dén cham 01 gio ndi trén. Céc
véan dé mang tinh chu quan hay triru twong nhu “bat kha khang”, “phép luat &p dung”, “co quan c6
tham quyén”, “nd luc hop 1y”, “thién chi”, “bao mat”, “bao v¢ thdng tin, dir liéu ca nhan”, “tinh
toan dién cua hop dong” (entire agreement), tinh riéng ré& cta cac diéu khoan (severability) v.v. nhin
chung 1a khong thé trién khai thanh cac doan mé tai HDTM dé dua vao ndi dung giao dich trén
blockchain. Nhitng diéu khoan hay thoa thuan nay chi cé thé duoc dién giai va giai quyét boi hop
dong truyén théng trong doi thyc.

Cudi cuing va ciing rat quan trong la khi xay ra tranh chap, viéc cac bén lién quan (nhu luét su hay
Co quan giai quyét tranh chap) dich nguoc lai cac doan mé tré thanh ngén ngir tu nhién (cta hop
ddng truyén théng) dé ap dung cho viéc giai quyét tranh chap ciing 1a mot van dé 1on, bai vi cac
doan mé chi ghi cac logic k¥ thuat (néu su kién gl xay ra thi s& hanh dong nhu thé ndo, if... then...).
Ngbn ngit may tinh va ngon ngir tu nhién gidng nhu hai loai/su vat voi hai ngdn ngir khac biét
nhung déu dé cap dén chung mét van dé. Viéc dién dich ngdn ngir may tinh tré thanh ngdn ngir tu
nhién mang sac thai phap Iy 1a diéu khé khan.
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HDTM CUA WALMART

Walmart (Hoa Ky) la tap doan tién phong ng dung cong ngh¢ blockchain trong viéc mua cac san
pham tir trang trai (vi du xo0ai tir Mexico hay thit lon tir Trung Quéc) dén tay ngudi tieu dung cubi
cung tai cac ctra hang cua Walmart. Cu thé, Walmart di hop tac véi IBM dé sir dung cong nghé
truy xuit ngudn géc thuc pham trén nén tang blockchain cé tén Hyperledger Fabric.

Diéu nay bat ngudn tir nhu cau an toan thuc pham va phong tréanh rai ro, 1anh dao vé an toan thuc
pham cua Walmart mua mot goi xoai cat lat tai mot siéu thi Walmart va yéu cau nhan vién caa minh
xac minh xem goi xoai nay tur trang trai nao? Po6i ngli nhan vién goi dién, email cho cac nha cung
cap va sau 7 ngay thi ho c6 duoc cau tra 1oi. Bi véi théng Ié nganh, khoang thoi gian nay 1a chap
nhan dugc. Tuy nhién, Walmart nghi rang cong ngh¢ chudi khéi c6 thé gidp khoang thoi gian nay
giam di. AV vay, ho da hop tac véi IBM dé tao ra mot so céi ky thuat sb (digital ledger) trén nén
tang blockchain dé ghi lai moi qua trinh san xuat va phan phéi san pham, tac 1a tir néng trai dén cac
ctra hang Walmart. C4c bén tham gia vao chudi cung wng (trang trai, bén ché bién, phan phéi, cta
hang Walmart) déu phai cap nhat thong tin lién quan 1&n so cai. Vi du nhu trang trai phai tai [én cac
thong tin vé dia chi, ngay thu hoach, dia diém thu hoach, sb 16 hang v.v.). Cac don vi ché bién va
phan phdi sau do tai 1&n cac thdng tin vé chi tiét xu ly/ché bién, hd so van chuyén v.v. Thong tin
duogc cac bén tai 1én theo thoi gian thuc, khdng thé chinh sira va cac bén tham gia déu c6 thé duoc
cap nhat va xem cac théng tin nay. Khi can truy xuat, Walmart chi can truy xuat ma dinh danh cho
16 hang va xéac dinh toan b lich sir cua 16 hang, tir trang trai cho dén cira hang. Tt ca chi 2,2 giay.*®

Tuy nhién, dé Walmart c6 thé trién khai hé théng trén cua minh, Walmat da phai giai quyét rat
nhiéu van dé. Cuy thé 1a dé trién khai blockchain néi trén, Walmart phai dau tu rat nhiéu Vao 00 SO
ha tang cdng nghé, chuan hoa cac dinh dang di liéu, hd trog va dao tao cac bén lién quan v.v.*°

Tuy nhién, can no6i rd hon la trong khi cong nghé blockchain cé thé gitp Walmart thuc hién cac
cong viéc néu trén, co nhiing phan viéc ma cong nghé nay khong thé giai quyét (it nhat dén thoi
diém hién tai). Thiz nhdt, d6 1a 1a viéc danh gia bai con ngudi. Cong nghé blockchain chua thé gitp
xac dinh mot 16 hang c6 dat céc tidu chuan dé nhap khau (vi du, vao Hoa Ky) va cac tiéu chuan
khéc cua Walmart (néu c6). Viéc nay phai dugc thyc hién bai nhan vién caa Walmart hay bén thir
ba. Thi# hai, vé khia canh phép 1y, HDTM va cong nghé blockchain cua né khong giai quyét duoc
nhitng van dé phap ly nhat dinh nhu da dé cap trén day. Vi vay, song song véi viéc thiét lap
blockchain cho giao dich, Walmart va cac bén lién quan van phai ky cac hop dong truyén thong
quy dinh rd quyén va nghia vy cac bén, hau qua khi xay ra vi pham, luat diéu chinh va co quan giai
quyét tranh chap v.v.

o Diéu nay la can thiét boi nd gidp Walmart cd thé xir Iy khang hoang khi xay ra sy ¢ vé an toan thyc pham.

Vi du khi xay ra su ¢6 vé an toan thyc pham, Walmart c6 thé truy xuat thong tin tir blockchain va xac dinh
duoc ngay nguon goc cua 16 hang bi su ¢, thoi diém thu hoach, xtr ly, ph&n phéi cho nhitng siéu thi nao v.v.

18 Xem “How Walmart brought unprecedented transparency to the food supply chain with Hyperledger Fabric”

(Lam Thé Nao Bé Walmart C6 Pugc Sy Minh Bach Chwa C6 Tién Lé Bdi V6i Chudi Cung Ung Thuc Phim
V6i [Nén Tang] Hyperledger Fabric) (c6 san tai: https://www.lfdecentralizedtrust.org/case-studies/walmart-

case-study, truy cap 1an cudi ngay 22/3/2024); Xem thém “Blockchain in the food supply chain - What does
the future look like?” (Blockchain Trong Chudi Cung Ung Thuc Pham — Tuong Lai S& Nhu Thé Nao?) (co
san  tai:  https://tech.walmart.com/content/walmart-global-tech/en_us/blog/post/blockchain-in-the-food-
supply-chain.html, truy cap lan cudi ngay 22/3/2024).

19 Walmart khong cong bd chi phi cho viéc sir dung cong nghé chudi khdi dé xac minh nguon goc thyc pham
cua minh.
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HDTM TRONG BO1 CANH PHAP LUAT HOP PONG VIET NAM

Cé}u hoi vai Viét Nam 1, vai nhitng da}c diém dugc giai thich ¢ trén, vay HDTM c6 hiéu luc va cd
thé thi hanh tir goc d6 phéap luat hop dong cua Viét Nam?

Nhin chung, ngoai trir cac loai hop dong chuyén biét can phai dugc cdng ching, ching thuc va/hoic
daing ky,?* phap luat Viét Nam cho phép céc bén giao két va thuc thi hop dong dudi dang dién tu,
ké ca khi con ngudi khong c6 twong tac tryc tiép ma viéc thuc thi hop dong duoc thuc hién bai hé
thng [cong nghé]. %

Tuy nhién, cu thé hon, dé mot hop déng (ké ca HDTM) dugc coi la da dugc thanh Iap, c6 hiéu luc
va ¢4 thé thi hanh tai Viét Nam, nd can thoa mén cac diéu kién sau:??

(@  CO dé nghi va chap thuan dé nghi giao két hop dong hop 18;
(b) Chu thé giao két c6 nang luyc phap luat/hanh vi tuong thich;
()  Viéc giao két trén co s& tu nguyeén;

(d)  Muc dich va ndi dung cua hop ddng khdng vi pham diéu cAm cua luat hoic trai dao duc xa
hoi; Tuén tha ve hinh thirc néu luat cé quy dinh; va

()  Déi tuong hop dong 1 co thé thuc hién.

Nhu vay, khi xem xét mot HDTM di duoc thanh lap, ¢6 hiéu luc va co thé thi hanh/thuc hién dugc
hay khong, cac bén lién quan phai xét dén céc yéu cau cuia phap lut duoc néu tai cac diem (a) - (e)
trén. Tuy nhién, khac véi hop dong truyén thong von ton tai cac bang chuang c6 thé kiém chung
dugc bang céc gi4c quan, viéc kiém chimg ddi véi HDTM 1a kho khin hon nhiéu. C6 thé lay mot
s6 vi dy sau:

(@  Lam thé nao dé xéc dinh dwoc chi thé giao két hop dong co nang luc phap lujt hay hanh vi
dan sy khi ma giao dich trén moi truong mang c6 the 1a an danh, cac san pham duoc chao
ban/giao dich trén nén tang blockchain (vi du nhu tien ma hoa) cé hop phép hay khong v.v.?

(b) Lam thé nao dé dién dich nguoc cac doan ma tai HDTM thanh ngén ngir tw nhién dé xéc
dinh quyén va nghia vu cu thé cta cac bén?

Thuc té, thuong cac bén sir dung HDTM chi tap trung vao céc tac vu (néu su kién gi xay ra thi hanh
dong nao sé duoc thyc hién). Cac bén khong tap trung vao cac khia canh phap Iy can thiét (nhu cu
thé quyén va nghia vu cua cac bén, luat 4p dung va co quan giai quyét tranh chap) hay cac khia
canh tinh té khac (nhu cac khai niém triru tuong). Vi vay, néu khong c6 mot hop ddng truyén thng
duoc giao/ky két song song, su ton tai cua riéng chi HDTM sé rat kho dé cac bén thir ba nhu luat
su hay co quan giai quyét tranh chap hiéu va 4p dung HDTM khi c6 tranh chap.

2 Thuong 1a lién quan dén cac giao dich bat dong san.

2 Xem khoan 1 Diéu 119 Bo Luat dan sy 2015 (“BLDS”); Khoan 1 Diéu 34 Luat Giao dich dién tar 2023 (stra
d6i nam 2024).

2 Trén co s cac quy dinh cua cac Diéu 117, 386 — 397, 400 va 408 cua BLDS.
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KET LUAN

HDTM du tén goi €0 tinh hap dan va thach thirc, hién né méi chi & muc so khai, thyuc hién cac tac
vu cu thé la néu cé su kién nao xay ra (vi du: giao hang) thi hanh dong gi sé dugc tu dong thuc hién
(vi du: thanh toén).

Nhitng ngudi ¢ sy cho cong nghé blockchain néi ring HDTM sé& gilp loai bo cac bén trung gian
nhu ngan hang, luat su, co quan giai quyét tranh chap nhung thyc té khéng hoan toan dung nhu
vay. Céc bén c6 thé khdng can sir dung ngn hang nhung lai phai 1§ thugc vao nén tang blockchain,
tra phi (gas) cho cac bén duy tri nén tang (cac nat). Ngoal ra, cac van dé phap ly trong yéu nhu: €))
liéu hop ddng da duoc giao két, ¢ hiéu luc va co thé thi hanh; (i) cac cam két va bao dam cua mol
bén; (iii) cac khai niém chu quan hodc trru tugng; va (iv) luat diéu chinh va co quan c6 tham quyeén
giai quyét khi cd tranh chap thi HDTM hay blockchain chua giai quyét duoc.

Trong twong lai c6 thé ¢ cdng nghé hoac sang kién mai gilp giai quyét cac van dé ndi trén nhung
cho dén hién tai, HDTM chua thé tu dimg doc 1ap nhu mét hop dong truyén thdng duoc. Trén thuc
té, dé van hanh mot giao dich phic tap, cac bén s& can phai c6 su hd tro cua hop dong truyén thong
bén canh HDTM nhu truong hop cua Walmart.

Chuing tdi hy vong bai viét trén gidp ich it nhiéu cho ban doc. Xin vui Iong lién lac véi chiing toi
trong treong hop ban cd cau hoi can lam rd thém!
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